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ROBERT K. FULLINWIDER War and Innocence

I

In a war, is it morally permissible intentionally to kill noncombatants?
Elizabeth Anscombe and Paul Ramsey argue that noncombatants may
not be intentionally killed.! We are obligated to refrain from such
killing because it is murder; and it is murder because noncombatants
are innocent.

George Mavrodes questions the grounds for asserting that in war
noncombatants are “innocent” and combatants are “guilty.” If im-
munity of noncombatants from killing is to be established this way,
he says, then we must find a “sense of ‘innocence’ such that all non-
combatants are innocent and all combatants are guilty,” and “this
sense must be morally relevant.” Mavrodes fears, however, that im-
munity theorists such as Anscombe and Ramsey are actually using
“innocent” and “noncombatant” synonymously. He believes that the
sense of “innocence” used in their arguments has no moral content.?

Mavrodes’ main argument is this. There are noncombatants who
may enthusiastically endorse and support the war their nation is
waging, while there are combatants who may be under arms unhap-
pily and unwillingly, who may not support the war but are unable to

1. Elizabeth Anscombe, “War and Murder,” in War and Morality, ed. Richard
Wasserstrom (Belmont, Ca., 1970); Paul Ramsey, The Last War (New York,
1968). See also John C. Ford, “The Morality of Obliteration Bombing,” in War
and Morality.

2. George I. Mavrodes, “Conventions and the Morality of War,” Philosophy &
Public Affairs 4, no. 2 (Winter 1975): 121, 123.
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resist conscription. It is odd to claim that the enthusiastically sup-
portive noncombatant is innocent and the reluctant conscript guilty.
“Is it not clear,” Mavrodes asks, “that ‘innocence,” as used here, leaves
out entirely all morally relevant considerations . . . ?”?

Anscombe and Ramsey both invite this sort of counterargument by
the way they defend their immunity thesis. Anscombe implies that the
thesis is rooted in the Principle of Punishment: no man is to be pun-
ished except for his own crime.* Ramsey, too, employs the model of
the criminal in defending the thesis.® But, from the point of view of
punishment, it is odd, if not perverse, to view the enthusiastically
supportive noncombatant as innocent and the reluctant combatant as
guilty. Mavrodes, in my judgment, is right in believing this defense
fails to establish the immunity of noncombatants from intentional
killing.

Mavrodes believes that the obligation not to kill noncombatants
intentionally can rest only on a convention among nations. Such an
obligation, if it exists, is at best contingent, conditioned as it is on the
existence of such a convention in force. Anscombe and Ramsey believe
the obligation to refrain from intentionally killing noncombatants is
noncontingent. It is not convention-dependent.®

In this paper I shall briefly sketch an argument for the immunity
of noncombatants which avoids Mavrodes’ criticisms. It will establish
that in warfare there is a morally relevant distinction between non-
combatants and combatants which prohibits the intentional killing of
the former at the same time as it justifies the intentional killing of the
latter. My argument will appeal to a nonconventional principle, and
thus the obligation deriving from the principle will not be convention-
dependent (or anyway not wholly so). I will then go on to show that
even if certain considerations undercut drawing the line of immunity
between combatants and noncombatants, a weaker version of the
immunity thesis is still viable.

3. Mavrodes, pp. 122—123.

4. Anscombe, p. 49; Mavrodes, pp. 120, 123.

5. Ramsey, p. 144; Mavrodes, p. 123.

6. For Mavrodes’ definition of convention-dependent obligation, see p. 126 of
his article.
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II

To set the scene, first consider an example. Jones is walking down a
street. Smith steps from behind the corner of a nearby building and
begins to fire a gun at Jones, with the appearance of deliberate intent
to kill Jones. Surrounded by buildings, Jones is afforded no means of
escape. Jones, who is carrying a gun himself, shoots at Smith and kills
him.

Jones is morally justified in killing Smith by the Principle of Self-
Defense. Smith’s actions put Jones’ life directly and immediately in
mortal jeopardy, and Jones’ killing Smith was necessary to end that
threat. From the point of view of self-defense, these facts about Smith’s
actions are the only relevant ones. The moral justification of the
killing rests on them alone given the legitimacy of self-defense.

But let me now sketch in some possible background circumstances
to Smith’s assault on Jones. Suppose Smith’s wife, spurned by Jones
when she made advances toward him, tells Smith she has been raped
by Jones. Furious, and egged on by his wife, Smith seeks out Jones and
begins firing. Or, suppose Smith, through heavy gambling losses, is in
debt to the mob for $100,000. The mobsters propose to Smith that if
he will kill Jones (a crusading district attorney, say), they will for-
give his debt. Unable to pay the debt, and knowing what will happen
to him if he fails to pay it, Smith seeks out Jones and begins firing.
Or, suppose the mobsters kidnap Smith’s children and threaten to kill
them unless he kills Jones. Driven by the threat, Smith seeks out
Jones and begins firing.

None of this background information alters the situation from the
point of view of self-defense. Whatever prompted Smith to fire at
Jones, the justification for Jones’ killing Smith lies solely in the fact
that Smith was the direct and immediate agent of a threat against
Jones’ life. From the point of view of self-defense, this fact justifies
Jones in killing Smith—and only Smith.

Again, suppose that Smith’s wife was standing across the street
egging Smith on as he fired at Jones. Jones, though he justifiably shot
Smith in self-defense, could not justifiably turn his gun on the wife
in self-defense. Or suppose the mobsters were parked across the street
to observe Smith. After killing Smith, Jones could not turn his gun
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on them (assuming they were unarmed). No matter how causally
implicated the wife or the mobsters were in Smith’s assault on Jones,
in the situation it was only Smith who was the agent of immediate
threat to Jones; the wife and the mobsters were not posing a direct
and immediate danger. From the point of view of justifiably killing in
self-defense, they are not justifiably liable to be killed by Jones; they
are immune.

There is a point of view from which these background features I
have drawn in become morally relevant, namely the point of view of
retribution or punishment. Smith’s wife and the mobsters would be
viewed as morally culpable for their contribution to Smith’s assault
on Jones’ life. They ought to be punished. Perhaps Jones might be
justified in taking his own retribution, and killing the wife or mobsters
in revenge; but even if he is justified in killing them in retribution, he
still cannot justify killing them on the grounds of self-defense.

In these cases of killing and attempted killing there are two points
of view: the point of view of self-defense and the point of view of
punishment. Some considerations that become morally relevant from
the second point of view in justifying killing are not relevant from the
first point of view. We use the notions of guilt and innocence almost
always in connection with the second point of view, the perspective
of punishment. From that point of view, Smith’s wife and the mobsters
are as guilty as Smith. In the instance where the mobsters cause
Smith to act under duress, perhaps they are more guilty.

If we were to speak of innocence and guilt as categories applying
in cases of self-defense, then for the purpose of justifiably killing in
self-defense and from that point of view we would say that Smith
alone was guilty (justifiably liable to killing) and his wife and the
mobsters were innocent (not justifiably liable to killing), though all
are guilty from the point of view of punishment.

It should be obvious now how my argument for the immunity thesis
is going to run. The moral relevance of the distinction in war between
combatants and noncombatants will be derived from the Principle of
Self-Defense. Because we most commonly speak of innocence in con-
nection with crime and punishment and because we also speak of in-
nocent victims of war, Anscombe and Ramsey have been led to defend
the innocents in war by appeal to the wrong model. For these same
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reasons, Mavrodes has failed to see an alternative to his conven-
tionalism.

III

I shall now sketch an argument for the moral immunity of noncom-
batants from intentional killing.

The question at hand is the killing in war and its justifiability. Why
is any killing at all justified? I claim that a nation may justifiably
kill in self-defense. From the point of view of self-defense, only those
are justifiably liable to be killed who pose the immediate and direct
jeopardy. In the case of war, it is nations’ armed forces which are the
agents of the jeopardy. In a war, the armed forces of nation A stand
to opponent nation B as Smith stood to Jones.” It is against them that
B may defend itself by the use of force. The active combatants, their
arms, ammunition, war machines and facilities, are the legitimate
targets of intentional destruction.

Though A’s civilian population may support its war against B and
contribute to it in various ways, they stand to B as Smith’s wife or the
mobsters stood to Jones. For the purpose of justifiably killing in self-
defense and from that point of view, the civilian population is morally
immune—it is “innocent.” To intentionally kill noncombatants is to
kill beyond the scope of self-defense. It is to kill unjustifiably from
the point of view of self-defense.

This, in brief, is my argument. It provides for drawing a line be-
tween combatants and noncombatants, and prohibits intentionally
killing the latter. This is just where the immunity theorists want to
draw the line of prohibition. Furthermore, they see the prohibition as
“natural,” not convention-dependent. My argument supports them in
this. The distinction between combatants and noncombatants derives
from the operation of the Principle of Self-Defense. Our obligation
not to kill noncombatants stems from our obligation not to kill with-
out justification; and the Principle of Self-Defense justifies killing
only combatants. Since both the obligation to not kill without justifica-

7.In a war each side is likely to view the other as the aggressor and itself as
the defender; thus each side will claim to be acting in self-defense. I ignore the
question of how we determine who is correct in making such a claim. My
argument has to do with how much one may claim if one claims to act in self-
defense.
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tion and the Principle of Self-Defense are “natural” rather than con-
ventional, the moral immunity of noncombatants does not rest (sole-
ly) upon the existence of appropriate conventions among nations.?

Iv

From the point of view of killing in self-defense in war, Mavrodes’
reluctant conscript is “guilty” (justifiably liable to killing), and his non-
combatant partisan is “innocent” (not justifiably liable to killing). To
say that the reluctant conscript is guilty and the noncombatant partisan
is innocent is to stand the matter on its head, claims Mavrodes. So
it is—from the point of view of punishment. This, I have urged, is not
the fundamentally governing point of view when it comes to justifying
killing in war. The innocence of the noncombatant seems inexplicable
to Mavrodes because he takes up the wrong point of view for evaluat-
ing killing in war. He is, of course, encouraged to take up this view
by Anscombe’s and Ramsey’s own arguments in defense of the in-
nocence of noncombatants. Viewing killing in war from this evalua-
tive standpoint, and finding it incapable of explaining the prohibi-
tion against killing combatants, Mavrodes turns to conventionalism.

Might it not be contended against my defense of the immunity
thesis that the point of view of self-defense is not the sole governing
point of view when it comes to killing in war? Nations, it might be
argued, exist in a state of nature, and thus possess the right to exact
their own punishments on transgressors. Thus, in war, justifying
deliberate killing may be done by appeal to both the Principle of Self-
Defense and the Principle of Punishment. Finally, to the extent that
retribution justifies some of the killing in war, it will justify killing
some noncombatants.?

I have two answers to this challenge. The first answer preserves

8. In his argument against Anscombe and Ramsey, Mavrodes does not claim
that conventionalism is true because the Principle of Punishment, to which they
appeal, is itself conventional. Mavrodes does not dispute their assumption that
the Principle of Punishment is a nonconventional source of obligation. Nor does
Mavrodes support his conventionalism by arguing that all moral obligation is
convention-dependent. Thus, I take it that the Principle of Self-Defense and the
obligation not to kill without justification are nonconventional sources of obliga-
tion, since they are at least as nonconventional as the Principle of Punishment.

9. Some Allied air raids against German cities in World War II seem to have
been clearly punitive in intent.
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the strong immunity thesis, but it requires an assumption of fact
which may, theoretically, not obtain. The second answer, dropping
the assumption, requires me to weaken the immunity thesis.

For purposes of argument, I will concede that nations have the
right to exact their own punishment in war. Even so, the Principle of
Punishment justifies punishing only the morally guilty (culpable from
the point of view of punishment), not the morally innocent (innocent
from the point of view of punishment). Techniques of warfare—
combat, bombing, shelling, burning—are too indiscriminate in their
destruction to serve as legitimate instruments of punishment. They
cannot be used discriminatingly between the morally guilty and the
morally innocent. It is not justified by the Principle of Punishment
intentionally to kill the morally innocent. If a nation claims punitive
rights in war, it must adopt mechanisms of punishment which will
discriminate between those who deserve punishment and those who
do not. Bombing, shelling, and other such techniques kill guilty and
innocent alike. Consequently, if we wish to justify killing during war
by the means of war, the only applicable perspective is self-defense.*

If, however, contrary to the facts, there were some perfectly dis-
criminating techniques of warfare, then, since I have conceded the
right of nations to exact their own punishment, I see no argument
against a nation legitimately taking up both points of view in its pros-
ecution of a war. Some of the justified killing will be justified by
self-defense, some by merited punishment. This would require a
weakening of the immunity thesis, since the Principle of Punishment
would justify some intentional killing of noncombatants, namely
those that were morally guilty. Nevertheless, a version of the im-
munity thesis can be preserved: some line prohibiting intentional
killing would still be mandated. The Principle of Self-Defense will

10. The Principle of Self-Defense also requires discrimination—between com-
batants and noncombatants. Since usually combatants are in uniform, with
weapons, on battlefields, instruments of war can be used in a way which
(roughly) avoids the death of noncombatants. However, instruments which
cannot be used in a discriminating way, and whose use entails extensive non-
combatant casualties (e.g. hydrogen bombs), are ruled out for use even in self-
defense. See Richard Wasserstrom, “On the Morality of War: A Preliminary
Inquiry,” in War and Morality, pp. 100-101. (See also pp. 89 ff. where Wasser-
strom discusses the justification of self-defense; and pp. 94-96, where he dis-
cusses the meaning of innocence in war.)
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justify intentionally killing combatants, even the morally innocent
among them. The Principle of Punishment will justify killing (if this
is proportional to the crime) the morally guilty noncombatant. But
neither principle will sanction or permit the intentional killing of the
morally innocent noncombatant, many of whom will be found in any
nation at war.'* There will thus be a line of immunity required to be
drawn around a certain class in war, the class of morally innocent
noncombatants. We shall be morally obliged to refrain from inten-
tionally killing members of this class, and this moral obligation will
not disappear in the absence of any particular convention among
nations.

Because of the indiscriminate nature of modern techniques of de-
struction, I see two reasons why the line of immunity is to be main-
tained between combatants and noncombatants. First, if nations rec-
ognize the Principle of Punishment, they may nevertheless be required
to refrain from attempting to use it as a justification for killing be-
cause they shall not be able to meet the discrimination requirement.
Second, nations may find it collectively beneficial to agree to forgo
the exercise of their punishment rights during war (the exercise of
which is morally ruled out anyway). They might thus, as Mavrodes
suggests, adopt conventions confirming the line of immunity during
warfare between combatant and noncombatant. To this extent, Mav-
rodes’ conventionalism has support. The obligation not to kill noncom-
batants may be partly conventional; but if my arguments have been
correct, it is not wholly so.'?

11. Consider merely what percentage of a nation’s population is made up of
children under the age of ten.

12. In order to present a clean line of argument I have omitted discussion of
various questions and qualifications that must be dealt with in any thorough
defense of killing in war. Sometimes self-defense will not sufficiently justify
killing. The Principle of Punishment may not justify any killing—I only assume
that it does in order to consider a strong objection to the immunity thesis. I omit
important questions such as whether persons have a moral right to a hearing
before they may be punished, and so on. I believe that none of these issues,
when resolved, will justify more killing.
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JUDITH JARVIS THOMSON  Self-Defense

I

Before we take a close look at it, we may think of self-defense as morally
transparent. What could be clearer than that morality permits a person
to save his or her life against threats to it?

But what if in order to save one’s life one has to kill another person?
In some cases that is obviously permissible. In a case I will call Villainous
Aggressor, you are standing in a meadow, innocently minding your own
business, and a truck suddenly heads toward you. You try to sidestep the
truck, but it turns as you turn. Now you can see the driver: he is a man
you know has long hated you. What to do? You cannot outrun the truck.
Fortunately, this is not pure nightmare: you just happen to have an an-
titank gun with you, and can blow up the truck. Of course, if you do this
you will kill the driver, but that does not matter: it is morally permissible
for you to blow up the truck, driver and all, in defense of your life.

It is probably not necessary to stress here—though the point is impor-
tant for our purposes—that you do not merely have an excuse for blow-
ing up the truck, you are morally permitted to do so. Suppose Peter killed
Paul. For it to be the case that Peter merely has an excuse for killing
Paul is for it to be the case that though he ought not have done so, and
acted wrongly in doing so, still he is not as much at fault for doing so as
he would have been had he not had the excuse, and, if his excuse is not
merely mitigating but completely exculpating, then he is not at fault at
all for doing so. But blowing up the truck in Villainous Aggressor is not
something you ought not do. We cannot plausibly say that you ought not

An early version of this article was presented at the University of Arizona Philosophy
Colloquium; I am grateful to those present for their comments. A number of people made
helpful comments on a later draft: I am particularly grateful to Jonathan Bennett, Bruce
Ackerman, and the Editors of Philosophy & Public Affairs.
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blow up the truck, but will only be in a measure at fault, or in no mea-
sure at fauit, for doing so: you simply may blow up the truck. Morality
permiits it.

But why may you blow up the truck? The following answer suggests
itself: the driver is villainously aggressing against you, and will thereby
kill you unless you stop him—and, moreover, you can stop him only by
blowing up the truck. That second clause is important. Suppose you had
two ways by which you could stop him. One, blow up the truck with your
antitank gun, or two, wave your antitank gun and shout, “Stop, or I'll
blow up the truck!” If you do not actually need to blow up the truck, if
you really could stop him by merely threatening to blow up the truck,
then that is what you ought to do. It would be wrong to kill even a vil-
lainous aggressor when you do not need to do so.

So the driver is villainously aggressing against you, and will thereby
kill you unless you stop him, and you can stop him only by blowing up
the truck. Why not say that that premise explains why you may proceed?
I suggest that it is in at least one way stronger than it need have been.

II

For let us look at a second hypothetical case, which is like the first except
in this respect: the driver is entirely without fault for what he is doing.
How can that be, given that he is chasing you around the meadow in a
truck, trying to run you down? Well, let’s suppose some villain had just
injected him with a drug that made him go temporarily crazy. It is not
his fault that he is going to kill you if you do not blow up the truck, he is
not villainously aggressing against you; but he is aggressing against you,
and he will in fact kill you if you do not blow up the truck. Does morality
permit you to blow up the truck? I think it does: I think self-defense
permissible in this case—which I will call Innocent Aggressor—just as
in the case I called Villainous Aggressor.*

1. Innocent Aggressor is modeled on George P. Fletcher’s splendid hypothetical case in
“Proportionality and the Psychotic Aggressor,” Israel Law Review 8 (1973): 367—90:
“Imagine that your companion in an elevator goes berserk and attacks you with a
knife. . . .”

1 will everywhere be using “innocent” to mean free of fault. But it might pay to take note
here of another use of “innocent”—sometimes “technically innocent”—under which it
means “not harming”: see G.E.M. Anscombe, “Mr. Truman’s Degree,” reprinted in her
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But I suspect that some people would say that while self-defense is
permissible in Villainous Aggressor it is merely excusable in Innocent
Aggressor. Should we agree with them? By hypothesis, the driver in Vil-
lainous Aggressor is villainously aggressing against you and the driver in
Innocent Aggressor is not; but how exactly could that difference be
thought to show that while it is permissible for you to proceed in Villain-
ous Aggressor, it is merely excusable for you to proceed in Innocent Ag-
gressor?

Perhaps it will be thought that the point is this: the villainous driver is
less worthy (less good) than the fault-free driver. But the fault-free driver
too might be a not particularly worthy person. His being fault-free in
Innocent Aggressor consists only in his being free of fault for the partic-
ular aggression that he is currently committing.

Alternatively, perhaps it will be thought that the point is this: the vil-
lainous driver deserves punishment for his aggression, whereas the
fault-free driver does not. But who are you, private person that you are,
to be dishing out punishment to the villainous for the things that they
do? And anyway, what makes it permissible for you to blow up the truck
in Villainous Aggressor is not the fact that the driver in that case de-
serves punishment for what he is doing, or else it would be permissible
for you to blow up the truck even if you do not need to do so to save your
life.

Moreover, to say that self-defense is merely excusable in Innocent Ag-
gressor is to say that although you would not be at fault for blowing up
the truck in that case, you ought not blow it up, you act wrongly if you
do. I think that cannot be right. (I think it an excessively high-minded
conception of the requirements of morality.)

It might help also if I stress that I am not saying here that the fault of
an aggressor is nowhere relevant to the question what you may do to
defend yourself. I say here only that it is not relevant when what is in
question is his life for yours. What if we lower the cost to you? I should
think that fault is also irrelevant when the aggressor would otherwise
blind you, or cut off your legs: the aggressor’s fault or lack of fault has
no bearing on whether you may kill the aggressor to defend your eyes or
legs. (Death is worse than blindness or being without legs, but other

Collected Philosophical Papers (Oxford: Basil Blackwell, 1981), 3:7. The driver in Innocent
Aggressor is not innocent in that sense of the term.
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things being equal, morality does not require submission to such an ag-
gressor, even if he is without fault.) I should think, more generally, that
the same holds whenever the aggressor would otherwise cause you very
grave bodily harm. Similarly if we go to the other extreme and imagine
the prospective cost to you is minimal. If the aggressor would otherwise
take your wallet or hat, then you may not kill the aggressor to defend
yourself, whether or not the aggressor is at fault for his aggression. (That
it is a villain who will otherwise take your wallet or hat is not sufficient
reason to kill him to protect it.) There is room for argument, however, at
places between these extremes of very grave bodily harm on the one
hand, and loss of wallet or hat on the other hand. Suppose an aggressor
will take, not both your legs, but only your left foot unless you kill him.
Here the aggressor’s fault or lack of fault may well be thought to make a
difference: thus it may be thought that you may kill him to defend your
left foot against his aggression if he is at fault but not if he is without
fault. I leave this open. (I also leave open what should be said in cases in
which it is not certain that the aggressor will cause you a harm if you do
not kill him but only more or less probable that he will.) What I think is
clear in any event is that if the aggressor will (certainly) take your life
unless you kill him, then his being or not being at fault for his aggression
is irrelevant to the question whether you may kill him.

But as I said, I suspect that some people would say that self-defense is
merely excusable in Innocent Aggressor—or at least would feel uncom-
fortable about saying that it is permissible. I have a hypothesis as to what
is at work in anyone of whom this is true, and will come back to it later.

Suppose, however, that we are in agreement that morality permits
blowing up the truck in Innocent Aggressor as in Villainous Aggressor,
so that you do not in either case merely have an excuse for proceeding.
Then we are in agreement that the fault of the driver in Villainous Ag-
gressor does no moral work in making it permissible for you to proceed
in that case. But then the premise we looked at, by appeal to which it
might be thought possible to explain why you may proceed in Villainous
Aggressor, was stronger than it need have been. (I fancy we overrate the
role of fault in many areas of moral theory; further examples will turn up
shortly.)>

2. I think we also misinterpret the role played by fault. See, e.g., my “Morality and Bad
Luck,” Metaphilosophy 20 (1989): 203—21.
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Then why may you blow up the truck in the two cases? Why not just
say this: the drivers are aggressing against you—in the one case villain-
ously, in the other case without fault—and will thereby kill you unless
you stop them, and you can stop them only by blowing up the trucks,
and that premise explains why you may proceed.

But isn’t this premise, too, stronger than it need have been?

111

In a third hypothetical case—which I will call Innocent Threat—you are
lying in the sun on your deck.3 Up in the cliff-top park above your house,
a fat man is sitting on a bench, eating a picnic lunch. A villain now
pushes the fat man off the cliff down toward you. If you do nothing, the
fat man will fall on you, and be safe. But he is very fat, so if he falls on
you, he will squash you flat and thereby kill you. What alternative do you
have? Well, you only have time to shift the position of your awning; if
you do this, the fat man will be deflected away from you. But deflecting
him away from you will be deflecting him past the edge of the deck down
onto the road below. Does morality permit you to shift the awning? I
think it does.

As 1 said in the preceding section, I suspect that some people would
say that while self-defense is permissible in Villainous Aggressor it is
merely excusable in Innocent Aggressor; I suspect that even more peo-
ple would say that self-defense is merely excusable in Innocent Threat.
Why so? The innocent aggressor, though without fault, is at least ag-
gressing against you; the fat man is not only without fault, he is not
doing anything at all—he is merely falling toward you.

I think that difference makes no moral difference, and thus that it is
permissible for you to proceed in Innocent Threat just as in Villainous
Aggressor and Innocent Aggressor. I have a hypothesis as to what is at
work in those who think otherwise, and will come back to it later.

Suppose we are in agreement that morality permits proceeding in In-
nocent Threat just as in Villainous Aggressor and Innocent Aggressor,
so that you do not in any of these cases merely have an excuse for pro-
ceeding. Then we are in agreement that the aggression of the drivers in

3. Similar cases have been discussed by others, but unless I am mistaken, the first to

draw moral philosophers’ attention to them was Robert Nozick, in Anarchy, State, and
Utopia (New York: Basic Books, 1974), pp. 34—35.
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Villainous Aggressor and Innocent Aggressor does no moral work in
making it permissible for you to proceed in those cases. But then the
premise we looked at, by appeal to which it might be thought possible to
explain why you may proceed in those cases, was stronger than it need
have been.

How to weaken it? The premise says: the drivers in Villainous Aggres-
sor and Innocent Aggressor are aggressing against you and will thereby
kill you unless you stop them, and you can stop them only by blowing up
the trucks. It follows that the drivers in those two cases will kill you un-
less you kill them. Can we say of the fat man in Innocent Threat that he
too will kill you if you do not kill him? If so, then it is plausible to think
that what is at work in this third case is the same as what is at work in
the first two: that is, it is plausible to think we can explain the permissi-
bility of proceeding in all three cases by appeal to the fact that in all
three, the man you Kkill if you proceed will otherwise kill you.

It might be replied, however, that this is not true of the fat man in
Innocent Threat. I said earlier that if he falls on you, he will squash you
flat and thereby kill you, but is it really right to say that if he falls on you
he will kill you? It might be said that while an event consisting in his fall
on you will Kill you, ke will not have killed you. After all, he will not have
aggressed against you, he will merely have fallen on you.

If we are moved by that idea, then we will think that the premise
should not be weakened in the way I just pointed to. Perhaps, then, we
will have the following thought: even if it is not true of all three—the two
drivers and the fat man—that they will otherwise kill you, they are any-
way all threats to your life, threats to your life that you can defend
against only by killing them. And perhaps we will think that is what the
premise should be weakened to.

I think that we should not be moved by that idea. Is it really to be
thought that Y kills X only if Y aggresses against X? Suppose a piano and
a safe fell off a roof, and we know that one fell on Alfred, and that the
event that consisted in its fall on him killed him. We might ask, “Which
killed Alfred, the piano or the safe?” The correct answer might be, “The
piano,” despite the fact that pianos commit no acts of aggression.
(“Which of these bullets killed Kennedy?” asks the museum curator of
the bullets just donated to the museum by the police. “That one,” say the
police, pointing to one in particular. And they might be right.) Indeed, I
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should think that if an event that consists in the fall of Y on X kills X,
then it follows that Y killed X, whatever Y may be.

Moreover, the suggested alternative weakening of the premise is not
self-explanatory. What exactly is it for one thing to be a threat to the life
of another? The two drivers will kill you if you do not kill them, and
perhaps that clearly enough marks them as in some appropriate sense
threats to your life. If we say it is not true of the fat man that he will kill
you if you do not kill him, then what exactly does he have in common
with the two drivers that is supposed to mark him too as in that same
sense a threat to your life?

So I suggest we reject both the idea and the suggested alternative
weakening of the premise; I suggest we say that, like the drivers in Vil-
lainous Aggressor and Innocent Aggressor, the fat man in Innocent
Threat will kill you if you do not kill him. There is no need to be con-
fused: we need merely remember about the fat man that, though he will
kill you if you do not kill him, he will not have killed you by an act of
aggression. If we agree to this, and I will assume we do, then we can say
that in all three cases, the person you kill if you proceed will otherwise
kill you.

And then if we are in agreement that morality permits proceeding in
all three cases, why not say it is that premise that explains why?

Well, it will not do. I think we are helped to get at what is missing if
we attend first to some cases in which the premise is false.

I\Y%

The three cases we have been looking at are cases in which I think it
permissible for you to kill a person in defense of your life; I will therefore
call them Yes cases. It is perfectly plain, on any view, that there are No
cases, cases in which it is impermissible for you to kill a person in de-
fense of your life. Three classes are of particular interest.

In the first place there are Substitution-of-a-Bystander cases. In a case
I will call Trolley, a villain has started a trolley down a track toward you.
You cannot stop the trolley, but you can deflect it. Unfortunately, the
only path onto which you can deflect it will take it onto a bystander who
cannot get off the path in time. (I intend this allusion to the Trolley Prob-
lem, and will return to it briefly later.) I take it to be plain that you may
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not proceed. If you proceed, you will be making a bystander be a substi-
tute victim; hence the name of the class.

A second class of cases might be called Use-of-a-Bystander cases. A
villain has started a trolley down a track toward you, and the only way
you have of defending yourself is to shoot a bystander who stands on a
footpath over the track: he is sufficiently heavy to crush the trolley’s roof-
top mechanism when he falls onto it, which will thereby stop the trolley.
In this case too it is plain that you may not proceed. To proceed would
be to use a bystander as a piece of equipment; hence the name of the
class.

The mark of a Use-of-a-Bystander case is that you need the bystander
you would have to kill if you are to defend your life. In a Use-of-a-
Bystander case, if the bystander goes miraculously out of existence just
before you act, then there is no way at all in which you can defend your-
self. That is not true in Substitution-of-a-Bystander cases such as Trol-
ley. But there are cases that fall into both classes, as, for example, where
you defend yourself against a villain’s gunfire by grabbing a bystander
and using him as a shield so that he is shot instead of you. That case is
both a Substitution-of-a-Bystander case and a Use-of-a-Bystander case.

A third class of cases I will call (for want of a better name) Riding-
Roughshod-over-a-Bystander cases. A villain is shooting at you, and your
only defense is to run. But your only path to safety lies across a bridge
that will hold only one person, and there is already a man on it; if you
rush onto the bridge, he will be toppled off it into the valley below. In
this case too it is plain that you may not proceed. If you proceed, you do
not make a bystander be a substitute victim, so it is not a Substitution-
of-a-Bystander case. If you proceed, you do not use a bystander as a piece
of equipment, so it is not a Use-of-a-Bystander case. What you do if you
proceed is to “ride roughshod” over a bystander; hence the name of the
class.

Proceeding in some of these cases is worse than proceeding in others.
Here is another Use-of-a-Bystander case, which I will call Starvation.
Some villains throw you in a dungeon, and leave you there, without food,
for several weeks. Not surprisingly, you are by now very hungry. To
tempt you, and thereby increase your misery, the villains now introduce
a plump baby into the dungeon. They remove the baby for feeding peri-
odically, so that it is at no risk of starvation. But you are. May you eat the
baby? Of course not. It would presumably be far worse to eat the baby in
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Starvation, which is a Use-of-a-Bystander case, than it would be to turn
the trolley in Trolley, which is a Substitution-of-a-Bystander case. If, in
the press of fear, you turned the trolley in Trolley, then we might think
this, though wrongful, nevertheless more or less excusable. If, in the
press of pain and fear, you ate the baby in Starvation, that would be both
wrongful and in no measure excusable.4 But proceeding in Use-of-a-
Bystander cases is not everywhere worse than proceeding in Sub-
stitution-of-a-Bystander cases and Riding-Roughshod-over-a-Bystander
cases. Suppose you are a subway track workman. A subway is headed
toward you. (1) There is a small alcove in the wall near you, but there is
another workman already in it. You can pull him out into the path of the
subway and get into the alcove yourself. This is a Substitution-of-a-
Bystander case. (2) There is a small alcove in the wall near you, but there
is another workman already in it. You can force your way into the alcove,
thereby crushing him to death. This is a Riding-Roughshod-over-a-
Bystander case. (3) There is no alcove, but there is another workman
with you on the track. You can shove him into the path of the subway,
which will stop it. This is a Use-of-a-Bystander case. I do not think that
there is any difference in the degree of moral badness of your proceeding
according as we supply ending (1), (2), or (3) to the story that begins
with a subway headed toward you.

Why, after all, should it have been thought that the fact that you need
the person you would have to kill in order to defend yourself makes it
worse for you to proceed than it would have been had you not needed
the person? If I am right in thinking that is the mark of a Use-of-a-
Bystander case, then using a person does not in general have the special
moral taint that has been ascribed to it. Appeals to the notion “respect
for persons” will certainly not suffice to make out this special moral taint.
After all, if one proceeds in a Substitution-of-a-Bystander case (a Substi-
tution-of-a-Bystander case that is not also a Use-of-a-Bystander case) or
in a Riding-Roughshod-over-a-Bystander case, one behaves as if the per-
son one Kkills were not there at all—surely no less a display of lack of
respect for persons.s

4. Or so I think. Some people think it was in a measure excusable (though of course
wrongful) for the sailors to eat the cabin boy in Regina v. Dudley & Stephens 14 Q.B. 273
(1884). Perhaps what is at work in those people is the thought that it was likely that all,

including the cabin boy, would otherwise die. Even so. . . .
5. I am indebted to Jonathan Bennett here.
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Let us go back. Cases of these three kinds are No cases. And in all of
them our premise is false: it is not true in any of them that the person
you have to kill to save your life will otherwise kill you. Indeed, that
person is, as I have everywhere put it, a bystander.

\'

Is it everywhere impermissible to kill a bystander in defense of one’s life?
Consider a case that is often discussed in the literature on the Doctrine
of Double Effect. In Strategic Bomber, the villainous Bads have invaded
noble country Good, and a Good pilot has been ordered to bomb a muni-
tions factory in Bad. Unfortunately, the factory is so situated that if the
pilot bombs the factory, some nearby Bad civilians will be killed—let us
imagine them to be children, in a nearby children’s hospital. Doesn’t mo-
rality permit the pilot to proceed all the same? But the children are mere
bystanders.

In the literature on the Doctrine of Double Effect, Strategic Bomber is
often contrasted with Terror Bomber, in which the Good pilot is ordered
to bomb, not a Bad munitions factory, but a Bad children’s hospital—the
point of having him do this is to terrorize the Bad population and thereby
get them to sue for peace with the Goods. Friends of the doctrine say it
is clear that while the pilot may proceed in Strategic Bomber, he may not
proceed in Terror Bomber, and they claim that the Doctrine of Double
Effect explains this moral difference between the cases.

Very roughly, the Doctrine of Double Effect says that we may do what
will cause a bad outcome in order to cause a good outcome if and only if
(1) the good is in appropriate proportion to the bad arnd (2) we do not
intend the bad outcome as our means to the good outcome. Thus, for
example, the doctrine yields that the Good pilot in Strategic Bomber may
bomb the Bad munitions factory in order to cause the Goods to win the
war (good outcome), despite the fact that he will thereby cause the
deaths of some children (bad outcome), if while he foresees that he will
cause the deaths of the children, their deaths are not intended by him as
a means to causing the Goods to win the war. By contrast, the doctrine
yields that the Good pilot in Terror Bomber may not bomb Bad children
in order to cause the Goods to win the war (good outcome) if ke would
be causing the children’s deaths (bad outcome) as a means to causing
terror and thereby causing the Goods to win the war. Many people take
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it to be an attractive feature of this doctrine that it supplies an explana-
tion of the moral difference between the cases.

Much of the literature on the Doctrine of Double Effect consists, on
the one hand, in efforts to make it precise in a way that does not make it
yield morally implausible results in other pairs of cases to which it is
applied, and on the other hand, in efforts to explain why the distinction
to which it draws our attention—that between foreseen and intended ef-
fects—is morally relevant.®

It is a very odd idea, however, that a person’s intentions play a role in
fixing what he may or may not do. What I have in mind comes out as
follows. Suppose a pilot comes to us with a request for advice: “See,
we're at war with a villainous country called Bad, and my superiors have
ordered me to drop some bombs at Placetown in Bad. Now there’s a mu-
nitions factory at Placetown, but there’s a children’s hospital there too.
Is it permissible for me to drop the bombs?” And suppose we make the
following reply: “Well, it all depends on what your intentions would be
in dropping the bombs. If you would be intending to destroy the muni-
tions factory and thereby win the war, merely foreseeing, though not in-
tending, the deaths of the children, then yes, you may drop the bombs.
On the other hand, if you would be intending to destroy the children and
thereby terrorize the Bads and thereby win the war, merely foreseeing,
though not intending, the destruction of the munitions factory, then no,
you may not drop the bombs.” What a queer performance this would be!
Can anyone really think that the pilot should decide whether he may
drop the bombs by looking inward for the intention with which he would
be dropping them if he dropped them??

Here is Alfred, whose wife is dying, and whose death he wishes to
hasten. He buys a certain stuff, thinking it a poison and intending to give
it to his wife to hasten her death. Unbeknownst to him, that stuff is the
only existing cure for what ails his wife. Is it permissible for Alfred to
give it to her? Surely yes. We cannot plausibly think that the fact that if
he gives it to her he will give it to her to kill her means that he may not

6. A recent example is Warren S. Quinn, “Actions, Intentions, and Consequences: The
Doctrine of Double Effect,” Philosophy & Public Affairs 18, no. 4 (Fall 1989): 334—51.

7. Jonathan Bennett’s criticism of the Doctrine of Double Effect in Morality and Con-
sequences, The Tanner Lectures on Human Values I1I (Salt Lake City: University of Utah
Press, 1981) focuses on its friends’ use of the notion ‘intention’, but he also points on pp.
96-98 to the oddity I point to here, as well as to the ideas that issue in two theses I will
shortly propose for adoption.
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give it to her. (How could his having a bad intention make it impermis-
sible for him to do what she needs for life?)

The badness of Alfred’s intention may incline some people to want to
say that while it is permissible for Alfred to give-his-wife-the-stuff, it is
impermissible for Alfred to give-his-wife-the-stuff-to-kill-her. (And com-
pare: while it is permissible for the pilot to drop-the-bombs, it is imper-
missible for the pilot to drop-the-bombs-to-cause-terror.) It would of
course be odd to say to Alfred, “You may give your wife the stuff, but you
may not give it to her to kill her”; but that it would be odd to say a thing
is compatible with the thing’s being true. A puzzle lurks here, however.
Some people believe that the conjunction of “If X were to do alpha then
X would in fact do beta” and “X may not do beta” entails “X may not do
alpha.” Now by hypothesis, if Alfred were to give-his-wife-the-stuff, he
would in fact give-his-wife-the-stuff-to-kill-her. So on that view, if we say
that Alfred may not give-his-wife-the-stuff-to-kill-her, we are committed
to saying that Alfred may not give-his-wife-the-stuff. I think that view is
mistaken, but I take no stand on it here.? I here suggest only that if we
accept it, then we must also accept that Alfred may give-his-wife-the-
stuff-to-kill-her. For whatever else we say, we must accept that Alfred
may give-his-wife-the-stuff. After all, she needs it for life.

I suggest, quite generally, that we should accept

The Irrelevance-of-Intention-to-Permissibility Thesis: It is irrelevant
to the question whether X may do alpha what intention X would do
alpha with if he or she did it.

Thus in particular, it is irrelevant to the question whether Alfred may
give-his-wife-the-stuff what intention he will do it with if he does it. (In-
deed, it is also irrelevant to the question whether Alfred may give-his-
wife-the-stuff-to-kill-her what intention he will do that with if he does
it—thus, for example, whether he will give-his-wife-the-stuff-to-kill-her
to inherit her estate or to get her early entry into heaven or what you
will.)

There is a more general thesis in the offing here that I think we should
also accept—indeed, it is the truth of this more general thesis that ex-
plains the truth of the less general thesis. If Alfred gives the stuff to his

8. A recent discussion of a cousin of this issue is Michael J. Zimmerman’s “Where Did
I Go Wrong?” Philosophical Studies 59 (1990): 55—77.
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wife he will give it to her to kill her. His giving her the stuff to kill her
would be his giving it to her with a bad intention, and he will therefore
be gravely at fault if he gives it to her with this intention. But that he will
be at fault if he gives it to her with this intention does not mean that he
may not give it to her.

The point I make here is simply the other side of a coin we took note
of earlier. I drew attention to the fact that a man may be without fault
though he does something wrongful; what we take note of here is that a
man may be at fault though he does something that is not wrongful.
(Supposing that the fact that a man would be at fault in doing a thing
fixes that it is impermissible for him to do it is yet another example of
our overrating of the role of fault in morality.) In short, I think we should
accept a thesis that incorporates both sides of this coin, namely,

The Irrelevance-of-Fault-to-Permissibility Thesis: It is irrelevant to the
question whether X may do alpha whether X would be at fault in doing
it.

And the truth of this more general thesis explains the truth of the less
general thesis, for if fault is irrelevant to permissibility, then so also is
intention. If it is irrelevant to the question whether Alfred may give the
stuff to his wife whether Alfred would be at fault if he did it, then it must
also be irrelevant to this question what intention he would give her the
stuff with if he gave it to her. Alfred’s intention is of moral interest only
via its being the case that he will be at fault if he acts on it, and therefore
his intention has no bearing on the permissibility of his acting if his be-
ing at fault itself has no such bearing.

But what matters for our purposes is only the Irrelevance-of-Intention-
to-Permissibility Thesis, for if that thesis is true, then an agent’s intend-
ing or merely foreseeing an effect of his or her action is irrelevant to the
question whether he or she may proceed with it, and the Doctrine of
Double Effect collapses.o (Not because the doctrine is in need of a yet

9. I should add, however, that this is so only if the doctrine is interpreted in the way I
indicated. There are other ways of interpreting it. One possibility is to construe the doctrine
as concerned, not with intendings, but with sheer causal order; I ignored this possibility in
the text above, since I think it pretty obvious that the doctrine so construed has no future
at all. A second possibility is to construe the doctrine as concerned with intendings all right,
but not with permissibility, rather with fault. I think it possible to interpret G.E.M. Ans-
combe’s remarks on the distinction between foreseen and intended consequences in her
article “Modern Moral Philosophy” in this way: she there speaks of the distinction as bear-
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more subtle characterization of the relevant intendings, but because it is
a product of a misassessment of the role of intendings in morality.)> A
fortiori, the doctrine cannot be appealed to to explain the moral differ-
ence between Strategic Bomber and Terror Bomber.

VI

What should we think of Strategic Bomber? I think it a murkier case
than has usually been thought. I said that the children whom the pilot
would kill are mere bystanders. But then why isn’t this a No case, a No
case falling into the class of Riding-Roughshod-over-a-Bystander cases?

In Trolley, a villain has started a trolley toward you. You can save your-
self only if you deflect the trolley, but there is a bystander on the only
path you can deflect it onto, and you therefore may not proceed. Consider
a variant on Trolley, which I will call Trolley-Preemption. In this case
you cannot deflect the trolley at all, you can only fire your antitank gun
at it. But there is a bystander standing next to the trolley track, and if
you fire your antitank gun, you will blow up the bystander along with
the trolley. Can anyone plausibly think it impermissible to deflect the
trolley in Trolley but permissible to blow it up in Trolley-Preemption?
Hardly. Trolley is a No case falling into the class of Substitution-of-a-
Bystander cases; surely Trolley-Preemption is also a No case, but one
that falls instead into the class of Riding-Roughshod-over-a-Bystander
cases.

But Trolley-Preemption is Strategic Bomber without the war between

ing on “responsibility” and “credit.” (“Modern Moral Philosophy” is reprinted in her Col-
lected Philosophical Papers, vol. 3.) But so construed, the doctrine does not—by hypothesis
it does not—have anything to say about permissibility, which is our topic here.

10. I suspect that this misassessment is made only by those who misassess the role of
fault in morality, for I suspect that you would think intendings relevant to permissibility
only if you thought fault is. But why do people think fault is? There must be something
deep behind this idea, since it is so common, and not merely among friends of the Doctrine
of Double Effect. Perhaps what is at work in at least some people who harbor this idea is
an inward-looking, stoic conception of the limits of morality. If you think morality is wholly
a matter of what makes a person be good or bad—if you suppose it is wholly a set of instruc-
tions for being virtuous and not being vicious—then it would be no surprise if you thought
that one is in breach of morality only if one does a thing the doing of which marks one as
so far a bad person, i.e., a thing one is at fault or to blame for doing. (I think this conception
of morality could be described as a kind of moral solipsism.) It is a good question what
could make morality true if it goes beyond these limits; but perhaps no better than the
question what could make it true even if it does not.
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the Goods and the Bads: Strategic Bomber differs from Trolley-Preemp-
tion only in that the pilot’s proceeding in Strategic Bomber is part of a
larger process in which the noble Goods are defending themselves in a
war being waged against them by the villainous Bads. If we think it per-
missible for the pilot to proceed in Strategic Bomber, but impermissible
for you to proceed in Trolley-Preemption, then we must grant that that
is because there is a war on in Strategic Bomber.

How does the fact that there is a war on in Strategic Bomber do the
moral work of making it permissible for the pilot to proceed? At least
partly, I am sure, by virtue of making it the case that the (long-range)
stakes are higher than we have been told about in being told about those
children in the hospital next door to the munitions factory.

Not just anything goes in wartime, of course. The fact that it is villains
who, in the course of fighting an unjust war against your side, have so
arranged things that you can save your life only by killing a person does
not by itself make it permissible to kill the person. For example, it would
not be permissible for you to eat the baby in Starvation even in mid-war.
Moreover, most people think it impermissible for the pilot to proceed in
Terror Bomber. (But why, exactly? Suppose a Good pilot bombed a place
in Bad that contained both a munitions factory and a children’s hospital,
and that the Bads therefore sued for peace—not because of the loss of
the munitions factory, but because of the loss of the children: the bomb-
ing terrorized the Bads, bringing home to them what war was going to
have in store for them. It can hardly be thought that the fact that the
causal route to the Goods’ winning the war passed through Bad terror,
rather than through Bad lack of munitions, shows that it was impermis-
sible for the pilot to drop his bombs. It is of course large-scale terror
bombing of enemy cities that people have in mind when they think of
Terror Bomber; but why exactly is that wrongful? Well, is it always
wrongful? Must it be? Perhaps the point is that it mostly is wrongful, or
even that it in fact always is wrongful, in that it mostly is, or even in fact
always is, unnecessary for the accomplishing of any morally acceptable
wartime purpose—which leaves open that it is, or anyway might be, per-
missible when it is necessary for the accomplishing of a morally accept-
able wartime purpose.’* If that is correct, however, then terror bombing

11. This is the view taken by Michael Walzer in Just and Unjust Wars (New York: Basic
Books, 1977), chap. 16. It seems to me very attractive.
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is not in moral principle different from strategic or tactical bombing, for
they too are wrongful when unnecessary for the accomplishing of a mor-
ally acceptable wartime purpose.)

I will have to bypass as too hard the question how the fact of war af-
fects questions about self-defense. Let us take ourselves to have before
us only the question what it is and is not permissible to do by way of self-
defense in private life, when the episode is not part of a continuing pro-
cess whose stakes are higher. That means we here bypass the question
what makes it permissible for the pilot to drop his bombs in Strategic
Bomber, and impermissible (if it is) for him to do so in Terror Bomber.

VII

I had asked at the beginning of Section V whether it is everywhere im-
permissible to kill a bystander in defense of one’s life. We looked in Sec-
tions V and VI at a putative countercase to the idea that it is, namely,
Strategic Bomber, and I have suggested that the permissibility of pro-
ceeding in that case is due to the fact of the war between the Goods and
the Bads. Is it everywhere in private life impermissible to kill a bystander
in defense of one’s life? In the cases we looked at in Sections I through
IV, what is in question is one life for one: yours and that of a person Y
whom you have to kill if you are to save your life. We will look briefly in
Section X at cases in which several lives would be saved by the killing of
Y; let us consider here only cases in which what is in question is one life
for one. I suggest that in all such cases, it is impermissible for X to kill Y
if Y is a bystander.

But what exactly are bystanders, and why should it be thought that
they are morally protected in this way?

A person is a bystander relative to a particular situation. Suppose Y is
in no way causally involved in X’s being at risk of death. That seems
intuitively to be a sufficient condition for Y’s being a bystander to the
situation that consists in X’s being at risk of death.

Is this condition necessary as well as sufficient? Ordinary use of the
word “bystander” gives no precise directive. Perhaps we would regard Y
as a bystander to the situation that consists in X’s being at risk of death
even if Y is in some way causally involved in it, so long as Y’s causal
involvement in it is in one or another respect minimal. No matter for our
purposes. Two things are enough for us. First, if Y is in no way causally
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involved in the situation that consists in X’s being at risk of death, then
Y is clearly a bystander to it. And second, if Y is causally involved in it,
and not minimally so—as, for example, when it is Y himself or herself
who is about to kill X—then Y is clearly not a bystander to it.

Then it suggests itself that we can explain as follows why bystanders
are morally protected in cases in which what is in question is one life for
one. Other things being equal, every person Y has a right against X that
X not kill Y. That is vague, for what are those other things that may or
may not be equal? But we do know about some of those other things.
Suppose that X is at risk of death. Suppose also that Y is clearly a by-
stander to X’s being at risk of death. Then the fact that X can save him-
self only by killing Y does not make other things be unequal, and thus
does not make Y lack the right.

Might something else make Y lack the right? By hypothesis, we are
considering only cases in which what is in question is one life for one, so
that there are no other people whose life or limb is relevant.

Might something override Y’s right? The fact that X can save himself
only by killing Y no more overrides Y’s right than it makes Y lack the
right. I will in fact ignore the possibility of overridings since in all of the
cases we are considering there is no better reason to think Y’s right is
overridden than there is to think Y lacks the right.

It seems to me very plausible then to think that, given that Y is clearly
a bystander to the situation that consists in X’s being at risk of death, Y
has a right that X not kill Y, and that that is why X may not kill Y.

Consider, for example, the No cases we looked at in Section IV. You
are at risk of death in all of those cases, and can save your life only by
killing a bystander. Given that they are bystanders, the fact that you can
save your life only by killing them does not make other things be un-
equal: it does not make them lack rights against you that you not kill
them. Nor does anything else make them lack these rights. Then we can
surely say that

(1) In the circumstances, he has a right that you not kill him

is true of each of them. If so, then a fortiori you may not kill them. In-
deed, if these ideas are correct, we have an explanation of why you may
not.

It is certainly arguable that others besides bystanders are morally pro-
tected in this way. I leave that open.
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Let us now look at the two drivers in Villainous Aggressor and Inno-
cent Aggressor, and the fat man in Innocent Threat. They are clearly not
bystanders, so there is not that reason to think (1) true of each of them.

I have left open that others besides bystanders are morally protected
in the way we are looking at, so perhaps there is some other reason to
think (1) true of each of them?

Quite to the contrary, there is reason to think (1) false of them. As I
said, other things being equal, every person Y has a right against X that
X not kill Y. So in particular, other things being equal, you have rights
against each of them that they not kill you. Suppose, in fact, that

(2) In the circumstances, you have a right that he not kill you
is true of each of them. If so, then surely
(3) If he kills you, he will violate your right that he not kill you

is also true of each of them. But given that
(4) If you do not kill him, he will kill you

is also true of each of them, it surely follows that (1) is not true of any of
them. That is, it follows that they lack rights that you not kill them. A
fortiori, you may kill them. Indeed, if these ideas are correct, then we
have an explanation of why you may.

I spelled all this out in detail in order that it be clear exactly where the
shoe pinches.

The shoe fits well in Villainous Aggressor: we have no trouble regard-
ing (2) and therefore (3) as true of the villainous driver, and we have no
trouble regarding him as therefore lacking a right that you not kill him—
he has, as we say, forfeited that right. But what of the driver of Innocent
Aggressor? He is without fault, and we are accustomed to thinking of
violation of rights as requiring fault in the violator.

But I suggest that the shoe stretches a bit with further wear, for there
are good reasons to think we should not take fault to be required for a
violation of a right. To begin with, the villainous driver in Villainous Ag-
gressor has no right to kill you, and surely it is also true of the fault-free
driver in Innocent Aggressor that he has no right to kill you. In Hohfeld-
ian terms, neither of the two drivers has a privilege of killing you. For
them to lack the privilege of killing you, however, is for you to have rights
(Hohfeldian claims) that they not do so, rights they will infringe if they
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succeed in killing you. So it really does seem right to think that (2) is
true of the fault-free driver as well as of the villainous driver.

What of (3)? Well, given that (2) is true of the fault-free driver, you
have a right that he not kill you. Can it be thought that morality all the
same permits him to kill you? Can it be thought morally permissible for
him to do so? No doubt the fault-free driver—unlike the villainous
driver—will have an excuse, a very good excuse, a completely exculpat-
ing excuse, if he runs you down; but these considerations suggest that
he has no more than an excuse. If so, then he really does, however fault-
lessly, violate a right of yours if he kills you.

Can we conclude that (1) is therefore not true of the fault-free driver?
Perhaps we will feel reluctant to say that the fault-free driver forfeits his
right by virtue of being about to violate your right. Some people, I think,
take it that forfeiting a right by definition requires fault. No matter. What
is in question is not whether the innocent aggressor forfeits his right but
whether he lacks it. And once we agree that he is about to violate your
right—and that you can prevent this only by killing him-—it seems right
to conclude that he no longer has a right that you not kill him.

Still, there are bound to be some people who would resist these ideas:
“No violation of a right without fault,” they would say. In particular,
since the driver in Innocent Aggressor is free of fault, he will not violate
a right of yours if you do not stop him, and he therefore does not cease
to possess a right by virtue of doing what he does. But do these people
then think it all the same permissible for you to kill the fault-free driver?
How could they think this? I said in Section II that some people would
insist that self-defense is merely excusable in Innocent Aggressor, and
that I have a hypothesis as to what is at work in anyone of whom this is
true. The hypothesis is precisely that they think the fault-free driver will
violate no right of yours if you do not stop him, and therefore does not
cease to possess a right by virtue of doing what he does. It would cer-
tainly be no wonder if a person who thought this also thought it merely
excusable in you to blow up the truck in Innocent Aggressor. Moved by
the considerations that suggest that fault is not required for violation of
a right, I think it permissible for you to proceed. Others, as I say, may
insist that fault is required. It constitutes confirmation of the account of
self-defense I offered if they conclude that self-defense is not permissi-
ble, and is merely excusable, in Innocent Aggressor.

Does the shoe stretch far enough to accommodate Innocent Threat as
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well? The fat man in that case is not only not at fault, he does nothing at
all—he merely falls toward you. How can anyone say that (3) is true of
him? I think there are good reasons in general to say that agency is no
more required for violating a right than fault is, and good reasons there-
fore to say that (3) is true of the fat man, and therefore that (1) is not
true of him.*> No matter, if those who say “No violation of rights without
agency” also say it is not permissible, but merely excusable, for you to
proceed in Innocent Threat. I said in Section III that some people would
insist that self-defense is merely excusable in Innocent Threat, and that
I have a hypothesis as to what is at work in anyone of whom this is true.
The hypothesis is precisely that they think the fat man will violate no
right of yours if you do not stop him, and therefore does not cease to
possess a right by virtue of falling toward you. It would certainly be no
wonder if a person who thought this also thought it merely excusable in
you to shift your awning. Moved by the considerations that suggest that
agency is not required for violation of a right, I think it permissible for
you to proceed. It constitutes confirmation of the account of self-defense
I offered if those who think agency is required for violation of rights draw
the conclusion that self-defense is not permissible, and is merely excus-
able, in Innocent Threat.

In short, I suggest that what makes it permissible for you to kill the
two drivers and the fat man is the fact that they will otherwise violate
your rights that they not kill you, and therefore lack rights that you not
kill them.*3 Some people may say there is no such fact in the case of

12. Frances Kamm draws attention to the fact that if the falling fat man could alter his
own direction of fall, then morality would call for his doing so, even at some considerable
cost to himself—khe is required to absorb a larger cost to prevent his landing on you than
would be required of a third-party bystander who could prevent the fat man’s landing on
you. (But she expresses doubt as to how large a cost: minor injury is one thing, death
arguably quite another.) See her “The Insanity Defense and Innocent Threats,” Criminal
Justice Ethics 6 (1987): 61—76, esp. pp. 63—67. The moral phenomenon she draws atten-
tion to is easily explained if we suppose that the fat man will violate a right of yours if he
lands on you. (Kamm herself uses the terminology of “duty,” and may well have in mind
the correlative of a Hohfeldian claim.)

13. I stress that what makes it permissible for you to kill them is the fact that they will
otherwise violate your rights that they not kill you. That is a very stringent right. So is the
right violated in rape, for example. But it would not be permissible for you to kill a man
just on the ground that he will otherwise violate your right that he not take your wallet or
your hat. Some of the lawyers whose views are analyzed by Fletcher (in “Proportionality
and the Psychotic Aggressor”) think an appeal to rights violation is required to justify self-
defense, and then seem to have had trouble understanding how there can be a ‘proportion-
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either the fault-free driver or the fat man; some (probably more) people
may say there is no such fact at least in the case of the fat man. All is
well for the account of self-defense I offered if the first group are also
content to say that it is impermissible (though excusable) for you to pro-
ceed in Innocent Aggressor and Innocent Threat, and the second group
to say this at least of your proceeding in Innocent Threat.

VIII

I hope it will have been noticed that the account I just offered of why
you may proceed in Villainous Aggressor, Innocent Aggressor, and In-
nocent Threat is not the same as the account we had reached at the end
of Section III. We were there considering the possibility of explaining
why you may proceed in those cases by appeal to the premise “They will
otherwise kill you.” The account I just offered includes that premise, but
adds something, namely, that if they kill you they will violate your right
that they not do so. That is a significant addition.

And it—or something that does a comparable job—is necessary, for it
just is not sufficient to justify your killing a person that that person will
otherwise kill you.4

ality’ requirement on self-defense; but it is curious that they should have had this trouble,
since a proportionality requirement flows very naturally out of the fact that some rights are
more stringent than others, a fact that any plausible theory of rights must accommodate.
(Perhaps their having this trouble issues from their assuming that all rights are ‘absolute’,
an assumption that would thereby be shown to have had bad effects in law as well as in
philosophy.)

14. G.E.M. Anscombe believes that one may not directly kill the innocent, even in self-
defense, but that the non-innocent are another matter. In Mr. Truman’s Degree, she de-
fines “innocent” as “non-harming”; see note 1. That might incline us to think she believes
“They will otherwise kill you” to be sufficient to justify your killing them. But in a later
paper she defines “innocent” as follows: “What is required, for the people attacked to be
non-innocent in the relevant sense, is that they should themselves be engaged in an objec-
tively unjust proceeding which the attacker has the right to make his concern; or—the
commonest case—should be unjustly attacking him. Then he can attack them with a view
to stopping them. . . .” See G.E.M. Anscombe, “War and Murder,” reprinted in her Collected
Philosophical Papers 3:51-61. If it is this latter that she all along had in mind as the non-
innocence required in Y if X is to kill Y in defense of X’s life, then she at no time believed
“They will otherwise kill you” sufficient to justify your killing them: she all along believed
that justifying that conclusion requires something more, here expressed as the require-
ment that they be “engaged in an objectively unjust proceeding.” One way of interpreting
that phrase is as requiring what I have offered, namely, that they be about to violate your
rights; but however it is construed, the shoe will pinch in the same places—if it is to justify
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Perhaps this will come out most vividly if we consider fighting back, a
topic that any account of self-defense must in any case address itself to.
Consider Villainous Aggressor, for example. You have an antitank gun,
and it is permissible for you to blow up the truck. What if the villainous
driver has his own antitank gun, and can use it on you so that you cannot
use your antitank gun on him? Is it permissible for him to do this? I
should think it obviously impermissible for him to do this, even if it is
the case (since he will in fact continue to drive toward you in his truck)
that you will shoot him unless he shoots you.

Why may the villainous driver not fight back in self-defense? We have
an answer if we accept the account of self-defense that I offered in the
preceding section. Suppose you are Alice, and that he shoots, and later
says, “It was a matter of self-defense, your honor; after all, Alice was
going to kill me unless I killed her.” Self-defense? How so? Suppose he
says, “Look, your honor, it might have been thought that

(1") In the circumstances, Alice had a right that I not kill her

is true. But it is not true. For

(2") In the circumstances, I had a right that Alice not kill me,

and therefore
(3") If Alice killed me she would violate my right that she not kill me

are true. But
(4" IfI did not kill her, she was going to kill me

is also true. It follows that (1) is not true. It follows that it was permis-
sible for me to kill her.” This is a bad joke. (2") is false, for he had ceased
to have the right by virtue of driving toward you in the truck.

Is fighting back permissible in Innocent Aggressor and Innocent
Threat? I think not, but that is because I think the same holds of the
fault-free driver and the fat man as holds of the villainous driver, namely,
that they too lack rights that you not kill them. Others may disagree. It
would be a further confirmation of the account of self-defense I offered
if those who think the fault-free driver and the fat man do have rights
that you not kill them also think it permissible for them to fight back.

your proceeding in Innocent Aggressor and Innocent Threat as well as in Villainous Ag-
gressor. (I suspect that the role of that “objectively” is precisely to stretch the shoe.)
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In short, I suggest that the permissibility of X’s killing Y in self-defense
goes hand in hand with the impermissibility of Y’s fighting back, and
that both phenomena have a common source.

I am of course assuming it to be obvious that the villainous driver may
not fight back. I suspect that some would take a Hobbesian line here: on
their view, all bets are off when a person will otherwise kill you. Thus
they would say that the premise “Y will otherwise kill X” really is suffi-
cient for the conclusion that X may kill Y, so that even the villainous
driver may fight back. But why stop there? Why not go on to say more
generally that all bets are off when you will otherwise die, and thus that
the premise “X will otherwise die” is sufficient for the conclusion that X
may kill Y? That, alas, yields that you may eat the baby in Starvation. It
is hard to see what rationale could be offered for stopping this slide into
moral absurdity, and that should make us suspicious of what inclined us
to want to start it. In any case, I am assuming that we do not want to
start it.

IX

All of the cases we have been looking at are cases in which the situation
you find yourself in was ultimately caused by a villain. All of them (ex-
cept, I suppose, Villainous Aggressor) have variants in which no villain
is involved at all. Thus, for example, we might imagine a case in which
the fat man in Innocent Threat was caused to fall toward you, not by a
villain, but instead by a sudden strong gust of wind. Does the presence
or absence of a villain make a difference? I should think not. That it is a
villain as opposed to nature (or as opposed to someone without fault) who
made it be the case that you have to kill a person to save your life does
not by itself work in support of its being the case that you may proceed—
or in support of its being the case that you may not.

But there are two other kinds of variants on those cases that are worth
stopping over.

In the first place there are what might be called Third-Party cases, in
which what is in question is not self-defense, but other-defense: cases in
which you cannot save yourself but some third party can. So, for exam-
ple, let us imagine that you have no antitank gun in Villainous Aggres-
sor, but a third party does; then what we have is a Third-Party case, and
our question is whether the third party may use his antitank gun to save



306 Philosophy & Public Affairs

your life, and if so, why. Similar variants are available for all of the cases
we have been looking at.

Self- and other-defense are not exactly two sides of one coin, but they
are nevertheless close to it. I say they are not exactly two sides of one
coin in light of considerations of autonomy. Suppose that X can defend
himself or herself against an attack by Y and that a third party Z can also
defend X against the attack by Y. In some such cases, Z ought to refrain
from proceeding in that defending X would constitute “barging in,” med-
dling, interfering. Indeed, Z’s defending X might constitute “barging in”
even when X cannot defend himself against the attack by Y—we do
think that people should be left to fight their own battles, even at the
cost of losing some. (Some, but decidedly not all. We draw a line well
before a potential victim’s life is at stake.)

Considerations of autonomy apart, however, I think it very plausible to
suppose that the permissibility of X’s killing Y in self-defense goes hand
in hand with the permissibility of Z’s killing Y in defense of X, and that
both phenomena have a common source. So all three phenomena—the
permissibility of X’s killing Y in self-defense, the impermissibility of Y’s
fighting back, and the permissibility of Z’s killing Y in defense of X—go
hand in hand and have a common source.

And I take it to be a further confirmation of the account of self-defense
I offered if anyone who thinks the fault-free driver and the fat man have
rights that you not kill them also thinks they have rights that a third
party not kill them, and thus that it is impermissible for the third party
to intervene in your defense.

Some people may say, “But the driver in Innocent Aggressor and the
fat man in Innocent Threat are without fault!” Of course they are with-
out fault. But why should that bar third-party action if it does not bar
first-party action?

Some people may ask, “Who is the third party to choose who shall live
as between two who are equally without fault?” You and the driver are
both without fault in Innocent Aggressor; you and the fat man are both
without fault in Innocent Threat. But why should that bar third-party
choice if it does not bar first-party choice?

In addition, it should be remembered that if the driver in Innocent
Aggressor and the fat man in Innocent Threat are about to violate your
rights, then they are not merely people who are without fault. Not that
the third party must intervene: I should think he may prefer to do noth-
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ing at all. (Just as you may prefer to do nothing at all.) If, on the other
hand, they are not about to violate your rights, then it is impermissible
for the third party to intervene—just as it is impermissible for you to do
SO.

The account of self-defense that I gave in Section VII may of course
be incorrect. But if the facts in Innocent Aggressor and Innocent Threat
did not in some way make it permissible for the third party to intervene
in your favor, how could they make it permissible for you to intervene in
your own favor?

One kind of answer that has been offered is this: what makes it per-
missible for you to kill the driver in Innocent Aggressor and the fat man
in Innocent Threat is the fact that you have an “agent-relative permis-
sion” to do so, a permission that the third party lacks. The idea is that X
(and only X) is permitted to kill Y when Y will otherwise kill X, since it
is X (and only X) whom Y will otherwise kill.’s But that cannot be right.

In the first place, not just anything goes in self-defense: we have no
across-the-board agent-relative permission to kill others to save our lives.
(You certainly may not eat the baby in Starvation.) Could it be said that
we have an agent-relative permission to kill another to save our lives but
that the permission is limited to cases in which the other will otherwise
kill us? What is supposed to be the rationale for this limit? If agent-rela-
tivity is what is crucial (Me! Me! I'm the one at risk!), why isn’t the
permission an across-the-board permission? (Compare my comments in
the preceding section about the Hobbesian idea that all bets are off when
Y will kill X unless X kills Y.)

Moreover, if the agent-relative permission is limited in this way, why
isn’t there a comparable limited third-party-centered permission? Is it
just to be taken, flatly, as a datum, that while I have a permission to kill
a person who will otherwise kill me, a third party lacks a permission to
kill a person who will otherwise kill me?

Most important, it just is not acceptable to say that a person may do to
save his own life something that it would not be permissible for him or
her to do to save the life of another—considerations of the other’s auton-
omy apart—for whatever I may do to save my own life I may surely do to
save the life of someone I love.

15. Nancy Davis offers this kind of answer in regard to a similar case in “Abortion and
Self-Defense,” Philosophy & Public Affairs 13, no. 3 (Summer 1984): 175-207. As her title
indicates, she brings out the bearing of these issues on the problem of abortion.
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Well, on some views of the agent-relative permission it extends to de-
fending those I love as well as to defending myself. (After all, those I love
are those I love, so that it’s still Me! Me! that is crucial.) But do we really
wish to have it that a man’s being rather a bore is going to make him
later be undefendable in circumstances in which he would have been
defendable had he only been charming enough to be loved?

No doubt X may have an excuse for doing something to save his or her
own life that it was wrongful in X to do to save it, when a third party who
saved X’s life in those circumstances would have acted not merely
wrongly but also inexcusably. (Just as X may have an excuse for doing
something wrongful to save his or her child’s life, when a third party who
saved X’s child’s life in those circumstances would have acted not merely
wrongly but also inexcusably.) So far as I can see, this is the only fact
that lies behind appeals to agent-relative permission here. And it does
not come to much.® For having an excuse for doing something wrongful
is just that: doing something wrongful, though having an excuse for do-
ing it. But our question was whether it is permissible (and not merely
excusable) for you to proceed in these cases.

In short, it is not because of the personal fact of your special relation
to those who will kill you in those cases, it is not because they will oth-
erwise kill you, that you may proceed; it is because of the entirely imper-
sonal fact that they will otherwise violate your rights that they not kill
you that you may proceed. But that impersonal fact may be acted on by
a third party as well as by you.

X

A second interesting kind of variant on these cases is what we get when
we imagine that what is in question is not self-defense but other-defense,
and moreover, not merely other-defense but other-defense of more than
one. So, for example, let us imagine that the villain in Villainous Aggres-

16. I should perhaps make clear that I am not saying that appeals to agent-relative per-
missions are unsuccessful everywhere in moral theory. For example, they certainly do
seem to have a role to play in cases that involve only the distribution of benefits, i.e., in
cases of the kind discussed by John M. Taurek in “Should the Numbers Count?” Philoso-
phy & Public Affairs 6, no. 4 (Summer 1977): 293—316.
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sor is driving toward five, not one, and that none of the five has an anti-
tank gun. Is it permissible for a third party to use his antitank gun to
save the five? Yes. If it is permissible for a third party to use his antitank
gun to save only one, it is surely permissible for him to do so to save five.
Similarly for similar variants on Innocent Aggressor and Innocent
Threat. Let us call these Third-Party Different Number cases.

What is of interest here are the Third-Party Different Number variants
on the No cases we surveyed in Section IV. In Trolley, a villain has
started a trolley down a track toward you. You cannot stop the trolley, but
you can deflect it. Unfortunately, the only path onto which you can de-
flect it will take it onto a bystander. It is impermissible for you to deflect
the trolley. In a Third-Party variant on this case, you cannot do anything
at all to save yourself, but a third party can save you—he can deflect the
trolley onto the bystander. Given that it is impermissible for you to deflect
the trolley in Trolley, the thesis of the preceding section tells us it is also
impermissible for the third party to deflect the trolley in the Third-Party
variant of Trolley. That consequence of the thesis is surely welcome. But
now consider a Third-Party Different Number variant of Trolley in which
the third party will save five if he deflects the trolley.*” In this case it
would be permissible for the third party to deflect the trolley: the third
party’s turning the trolley here would yield a net saving of four lives.
Well, not just anything is permissible on the ground that it yields a net
saving of four lives (supplying five who are starving with knives, forks,
and the neighbors’ baby obviously will not do), and what has come to be
known as the Trolley Problem is the problem of explaining why it is per-
missible to do what would yield this net saving of lives—when it is.

I do not address that problem here, except to draw attention to the fact
that a satisfactory solution to it must make clear why altering the num-
bers makes a difference. That is, it is not permissible for the third party
to proceed in a variant on Trolley in which only one will be saved; it is
permissible for the third party to proceed if five instead of one will be
saved. The answer to the question why it is permissible to proceed when
five will be saved had better be sensitive to the numbers: it had better

17. The case comes, of course, from Philippa Foot’s “The Problem of Abortion and the
Doctrine of the Double Effect,” reprinted in her Virtues and Vices (Oxford: Basil Blackwell,

1978), pp. 19-32.
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explain why it matters that five instead of one will be saved.*® It is not
enough to say just, “Well, five is four more than one”; we need an ac-
count of why adding the four makes a difference. Solutions to the Trolley
Problem that focus on the means the agent uses to save those he saves
do not, and I think cannot, answer to this need.

18. I mention with some diffidence that the solution to this problem offered in my The
Realm of Rights (Cambridge, Mass.: Harvard University Press, 1990) is sensitive to the
numbers, for what that solution focuses on is the increased probability of advantage se-
cured for all six by a decision made in advance to turn the trolley when it later comes to
threaten five and can be turned onto a sixth.

For what it is worth, however, 1 should mention that my discussion of self-defense here
departs from that of chap. 14 of that book: I now think I was mistaken about some of the
cases discussed there.
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IS WAR EVER MORALLY JUSTIFIED? Any theory of a just war must,
of course, define the conditions mandating war in terms of state behavior.
But this is not enough, for it is morally obtuse to offer an answer to the
question “When may we fight the enemy state?” without also focusing
explicitly on the question “How can we kill all these (enemy) persons?”

A clear indication of suppressing this latter question is adherence to a
doctrine of “total war.” Where the specter of an “enemy collective” has
completely displaced attention to individual persons, then indeed justifica-
tion appears to be required only for the state act of going to war without
further (moral) regard for the means and the cost in human lives.

The alternative to “total war” is a war ethic, which distinguishes between
permitted and prohibited bloodshed. The fundamental distinction of the war
ethic (or “war convention™)" is between enemy soldiers and civilians. Its
primary tenet is that, unlike the killing of soldiers in combat, killing enemy
civilians is no better than ordinary murder. Thus the problem of justifying
bloodshed in battle—which is the focus of this discussion—is significantly
two-sided, for, on the terms defined, an account of the license for killing
soldiers is worth having only if it does not, by the same token, allow the
slaying of civilians.

Some initial formulations of the war ethic in contemporary discourse
dubiously employed the term “innocent” in defining the class of protected

AUTHOR'S NOTE: An early draft of this essay was presented at the “Philosophy, Ethics and
Public Affairs” seminar at the Princeton University Center for Human Values in early 1992. |
wish to thank the various participants for their helpful comments and criticism. I am particularly
thankful for comments by Harry Frankfurt, Amy Guttman, George Kateb, and Michael Walzer,
as well as for editorial comments from Political Theory.
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persons (i.e., civilians).” Taken at face value, this not only implies that some
guilty civilians might be legitimately killed but also—more problematic—
brands all the enemy soldiers as guilty. As long as the objective is to oppose
shooting at civilians, proclaiming that they are “innocent” seems straightfor-
ward enough; truly they do not deserve to die. The corollary of this is,
however, that the “noninnocent” soldiers somehow deserve their deaths, but
what can warrant such a sweeping imputation?

The point is that, even if we suppose the enemy state guilty of aggression—
which is, presumably, why our state is justified in its war effort—many (or
even most) of the enemy soldiers as individuals cannot necessarily be saddled
with the blame for that aggression. Frequently, they believe sincerely that it
is their side that is the victim of aggression, its war thus being a justified
defensive campaign. As Michael Walzer emphasizes, the function of the war
convention is to bind those conducting warfare independently of the question
of which side is collectively in the wrong regarding the war itself.?

But if even the enemy soldiers are mostly innocent, can there be any
justification for killing them—and, by implication, for the conduct of any
war? Finding no good answer, some have endorsed pacifism. Others have
asserted that the crucial distinction of the war ethic can rely on nothing but
convention, on the force of tradition. Still others, seeking for this convention
some grounding in our everyday moral judgments, have turned to the context
of self-defense. For these thinkers, analysis of individual self-defense has
seemed to promise moral illumination of the war ethic by connecting it to an
“everyday” type of situation where necessity alone appears to justify killing.

One attempt along these lines has been R. K. Fullinwider’s discussion of
a man driven to murder by mobsters’ threats. Supposedly, the coercion
renders him innocent; yet his prospective victim is clearly permitted to act
in self-defense and (if necessary) kill him.® This suggests a similar account
regarding enemy soldiers, who attack us under the threat of court-martial;
despite their “innocence,” they can be destroyed for our self-defense. But the
war ethic significantly distinguishes soldiers following legitimate orders
from a person who is merely coerced to comply. Moreover, it seems that such
threats could at most offer an excuse rather than a true justification.®

This approach has been of late refined and defended in detail by Judith
J. Thomson.” Through a critique of her reasoning, I argue for an alternative
view of individual self-defense, one which refuses to condone elimination of
blameless people. This in turn undercuts the attempt to justify the war ethic
in terms of individual morality. In conclusion, I offer an alternative moral
analysis of the war ethic, in terms of a compromise between individualist and
collectivist views of human reality.
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I. CAN THERE BE AN INNOCENT KILLER?

Thomson depicts a hypothetical case of a man pushed off a high cliff, who
will nevertheless be safe because he is about to fall on me—whereby I shall
be crushed to death. May I save myself by deflecting him to his death? She
thinks that I can, under the principle permitting self-defense, formulated in
terms of mutual rights. He is about to “violate my right that he not kill me,”
which prospect voids his right that I not kill him. This case is meant to show
that self-defense can be asserted even against an “Innocent Threat” (as
Thomson captions this case) and thus lays the foundation for an analogous
account of the permissibility of killing enemy combatants.

Thomson realizes that some will object, claiming that the falling victim
cannot properly be perceived as “about to kill me.” Against this, she points
out that were it an inanimate thing that fell on a person we might quite
naturally say “the piano killed him.” But this is nothing more than an
argument from a linguistic ambiguity, which is readily clarified once we
extend the piano analogy to the discussion of rights and their violations.

Do I have a right that the piano not kill me? And is the piano therefore, in
falling toward me, about to violate this right of mine? Clearly, such talk is
quite silly. A piano cannot commit any violation, precisely because it is an
object and not a moral agent. By the same token, I can hold no rights against
the piano, including a “right that it not kill me.” This does not mean that my life
has no value or that I deserve to be killed by such an accident. Not all the humanly
significant aspects of the situation pertain to rights. But any rights I have can
only be understood as relating to the actions of other people. “Rights” belong to
discourse on moral relationships and can be held only against moral agents.

To return to the “innocent threat” of the falling person: the mass of a
human body is also not a moral agent. So I can have no right that the falling
body not kill me, although it will be tragic if I am killed by it. And if the
person, as moral agent, is not about to violate my right to life, then it is
misleading to say that he is “about to kill me.” We must conclude that
self-defense cannot serve as the grounds for permitting the deflection, unless
we are prepared to broaden the notion of “self-defense” to permit any
destruction of another to buy one’s own life.

Well, should we perhaps contemplate such a broadening? Suppose a killer
is brought to trial and seeks to show that he was “coerced” to murder by a
threat of death. If substantiated, this would perhaps extenuate his guilt, but
ought it be accepted as a justification? In most modern jurisdictions, duress
cannot be pleaded as defense on a charge of murder. Some might doubt the
soundness of this as legal policy, but my concern here is not with legal
culpability but with moral judgment. A justification for self-defense must
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stop well short of a general license to save one’s life by substituting the death
of another. Otherwise, we should by the same token have to condone
throwing someone out of a lifeboat to make room for oneself or even killing
humans for food to avert starvation (two extreme instances of what Thomson
rightly calls the “No Cases”).

Killing can never be morally justified by the result alone—that a life is
saved, for just as surely a life is lost.® Something more is required to tip the
scales: a minimal measure of moral guilt (on the part of the aggressor), which
distinguishes self-defense from mere substitution.

How is it, then, that we are moved by Thomson’s hypothetical case to
consider killing the “Innocent Threat” in order to survive? Wherein lies the
rhetorical power of this example, in which we hesitate to demand—even as
a moral ideal—that one stay put and be crushed rather than save oneself by
killing another? I think the answer far from simple and am (unlike Thomson)
unsure about the proper behavior in such circumstances. Yet what compli-
cates matters is an issue quite unrelated to self-defense, which is brought out
if we consider an alternative option: that of simply moving out of the way.

Supposing that I can and may simply move out of the way.’ Is there a
significant difference between moving away and actually deflecting the
person’s fall? I believe it is this doubt that causes our hesitation here rather
than any unsound allegation that the falling person is, in the involuntary fall
of his body, about to “kill” me. “Self-defense” is a justification for killing an
aggressor, whereas deflecting the victim here is justified—if at all—only
insofar as it is seen not as killing him but as merely avoiding sacrificing
oneself to save him. This is not an instance of self-defense, and it thus fails
to substantiate Thomson’s notion that self-defense can include lethal action
against a person who is an “innocent threat.”

II. MINIMAL GUILT:
MADMAN AND CHILD AS “AGGRESSORS”

I have argued that it is only some measure of moral guilt that brands one
as an aggressor who can be killed to save the prospective victim. To
illuminate this, let us look at cases in the “‘gray range,” where it is hard to say
whether a person is acting as a moral agent. May I defend myself against an
assault by a madman if I can only stop him by killing him? This is Thomson’s
“innocent aggressor” case, regarding which she asserts (correctly, I think)
that fewer would dispute her judgment, which allows self-defense despite the
aggressor’s (purported) innocence.



610 POLITICAL THEORY / November 1993

But on what basis is this innocence proclaimed? It is difficult enough
(though not, I believe, impossible) to present a sound argument for the insanity
defense in criminal law. Such an argument might take the form of asserting
a deficiency in the capacities underlying human agency:' a lack of sufficient
understanding and/or emotional control. But although this might well justify
acquittal in a criminal court, itis far from establishing complete moral innocence.

Thomson'’s stark description of the aggressor as “mad” is too imprecise
to facilitate a moral judgment. If I am about to be exploded by an epileptic
clutching a lever in a seizure, this seems not very different from the tragedy
of being crushed by a falling victim. If, on the other hand, I am attacked by
a person “unable” to stand my appearance, then—even if it can be shown that
the aggressor truly lacks the normal capacity for restraint and could therefore
not be found criminally culpable—I could well be justified in exercising
self-defense, for the aggressor is not totally innocent.

Once we do not insist that the aggressor’s guilt be established beyond a
reasonable doubt in the same manner required for a criminal conviction, the
question arises, how low should the threshold be set? This question can
perhaps be best addressed (following in the footsteps of a Talmudic discus-
sion) by examining the issue of an attacking child."

Suppose I am attacked by a nine-year-old waving a gun. Should I refrain
from defending myself, if I can (only) do so by killing the child, because this
minor is (admittedly) not capable of full criminal guilt? If I have any doubts
about this, they ought to be allayed by reference to the above discussion. The
crucial question is this: Is there anything significant to tip the scales between
the child’s life and my own? Well, this is certainly a bad child, who
could—and should—avoid such evil behavior. It is hard to say what propor-
tion of mature guilt can be attributed here, but this hardly matters: some
measure of guilt is involved, and this is sufficient to tip the scales. The
attacking minor’s immunity is compromised by his guilt.

Would the same apply to a baby “attacking” its mother through endanger-
ing her life at birth? Obviously not. Nor, I think, can we impute any guilt to
a two-year-old waving a gun. Between such clear innocence and the signif-
icant guilt of an older child there is a continuum, somewhere along which a
threshold of minimal guilt is crossed.

The notion of minimal guilt requires, of course, a fuller elaboration than
I have provided.”? But in the context of the present discussion, it serves to
illuminate the role of aggression in justifying self-defense. What is at stake
is not an attribution of guilt such that would justify a death penalty (if such
a penalty can be justified), for self-defense is not the administration of
punishment; its legitimate goal is—to reiterate—saving the (prospective)
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victim’s life. The relevance of (the aggressor’s) guilt is only in that it tips the
otherwise balanced scales of “life versus life.”

Yet even regarding a simple aggressor, Thomson denies the relevance of
his or her guilt for permitting self-defense. She asks, “Who are you, private
person that you are, to be dishing out punishment to the villainous for the
things that they do?”—and she might have added, ‘“Anyway, when ever is
punishment meted out for something not yet done?” Indeed, it is clearly not
the goal of punishment but that of saving one’s life that defines self-defense.
But the fact that the context is crucially different from that of a courtroom
does not exclude the relevance of the aggressor’s guilt. Rather, it is only the
existence of some measure of guilt that labels an agent an “aggressor.” The
contrary idea that “self-defense” can be extended to permit eliminating an
innocent party once he or she has been depicted as an “(innocent) threat” to
my life dangerously perverts the moral character of this basic justification.

I1l. CAN “CAUSAL INVOLVEMENT” BE A (DECISIVE) FACT?

An understanding of “self-defense” purely in terms of self-preferment
goes far beyond the traditional bounds of this justification. Such a view would
put killing a vicious murderer on essentially the same footing as, say, killing
someone to obtain her kidney (or indeed her flesh), where either is crucial
for my survival. We need not dwell here on this view, for it has been
consistently rejected by proponents of “self-defense” accounts of the war
ethic. This could hardly be otherwise because the main point of the war ethic
is to prohibit the pursuit of military advantage through killing noncomba-
tants: it is precisely not a doctrine of self-preferment.

What thinkers like Fullinwider and Thomson have sought is an argument
for singling out combatants, making it permissible to kill them qua comba-
tants despite their innocence—not a license to kill all innocents. Seeking an
analogy for this distinction from the realm of individual self-defense, Thomson
argues for a crucial distinction between one who is a “threat,” on the one
hand, and a mere “bystander,” on the other. As explained above, a person’s
being a “threat” in this fatal sense is not meant to necessarily involve any
moral guilt or even agency. By what, then, is he or she set apart from the
protected class of “innocent bystanders”?

Thomson’s answer is that cases of (justified) self-defense are distin-
guished from cases of (impermissible) substitution by the presence of a
decisive fact: namely, that the person whom I kill to save myself is causally
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involved in my (impending) death. In application to the war ethic, combatants
are meant to be covered by this description and noncombatants excluded.
Against this, I argue in this section that a causal connection is not an objective
fact but, rather, necessarily expresses a normative judgment. Whether or not
a person is perceived as a (prospective) cause of my death depends on how
the situation is judged and therefore cannot—on pain of circularity—serve
as a basis for formulating such a judgment.

Suppose, for example, that I am attempting to flee from mortal danger—
let us say, from someone shooting at me—and to do so must cross a certain
bridge. Now suppose also that someone else is driving along the riverside in
such a manner that her car will block my access to the bridge at the crucial
moment. Is she “causally involved” in producing the threat to my life—and
may she thus be killed (either by myself or by a well-motivated third party)
if that is the only way to halt her? Several different tests might be proposed
for determining the answer, with varying results:

1. The “active/ passive” test. Is some (further) action on her part crucial for the
finality of the threat? Well it is, for unless she continues driving, my route to
safety will not be blocked. If this test is adopted, our judgment should be
entirely different if she had parked there before the shooting began.

2. The test of duty. Does she have a duty to refrain from endangering me? Well,
she surely ought to let me pass. Yet perhaps she is unaware of the surrounding
drama; should this make a difference? Perhaps she is a callous and egocentric
type, whose (unworthy) practice is to ignore the plight of others; it is only this
quality that explains why she notices nothing while all the drivers around her
blow their horns in a vain attempt to alert her. Or again, perhaps she could in
no way conceivably know the grave significance of her car’s position. Does
the question of her ignorance (and concomitant innocence) then determine
whether she is “causally involved”?

3. The intention test. What if she is an accomplice of those shooting at me and
is purposely cutting off my escape? It would surely be absurd to describe her
as a “mere bystander”; yet in Thomson’s terms, it seems she is here no more
“causally involved” than in a case of blameless ignorance.

Anyone familiar with the theory of tort law (or of criminal negligence)
will immediately recognize the mazelike intricacies encountered once we set
out to “describe” causal connections. Myriad things are each a necessary but
insufficient condition for any result. The selection of one (or some) as the
“cause(s)” for that result, relegating a host of others to the status of a “given”
background, is never a purely factual determination. Causal attributions are,
in H.L.A. Hart’s phrase, “ascriptive,” not descriptive: rather than reporting
an “objective” sequence of events, they ascribe responsibility to an agent."”
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Realizing all this, one could yet adhere to the standard of “causal involve-
ment,” enhanced now by moral significance. The “innocent obstructor”
would be distinguished from the *“villainous obstructor”: only the latter can
be legitimately seen as causally involved in the threat to my life. But this
would be, of course, totally at odds with Thomson’s intent. The whole point
in adopting the causality criterion was to find an objective way of distinguish-
ing between those “innocent threats,” whom one could legitimately eliminate
in self-defense, and others (equally innocent)—*‘bystanders”—who were to
be immune.

The point in the above analysis was to show, on the contrary, that no
recourse can be had to a “neutral factuality.” Rather, on all accounts, it is the
moral guilt of the aggressor that defines him or her as such, regardless of
the technicalities of the situation. Where such guilt exists, it makes no
difference whether its owner is shooting at me, blocking my escape, or cutting
the telephone lines to prevent me from summoning help: each of these is a
legitimate target of my action in self defense (and, as Thomson rightly adds,
of similar action by a third party). Where I am, however, endangered by a
thoroughly innocent person, no action in “self-defense” is permissible.
Whether the danger results from that person’s blocking my escape, falling
on me, or driving over me, there is nothing—where guilt is excluded—to tip
the scales of “life versus life” in my favor.

1V. NONCOMBATANTS, CAUSALITY, AND INNOCENCE

To further illustrate the feebleness of “‘causality’” as a foundation for moral
guidance, let us look at the very norms for which the doctrine of “innocent
threat” was meant to illuminate: those of the war convention. Attacking
noncombatants either separately or in conjunction with an attack on military
targets has frequently tempted military strategists. In ancient times, the most
common mode for this was the siege; in the age of aircraft, we think primarily
of bombing.

Thomson applies the causality criterion to two versions of bombing
noncombatants: terror bombing and strategic bombing. The first term refers
to bombing civilian targets in themselves, an action intended to force the
enemy to yield. Let us suppose that our war against this enemy is wholly
justified, that it is being conducted in defense against outright aggression.
Still, such bombing is prohibited, for it is not these civilians who are
threatening us but only the soldiers, and it is thus the latter alone whom we
are permitted to kill.
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But what about civilians who happen to be located near, say, a munitions
factory, which is itself part of the enemy war effort, that is, part of the
aggressive threat? If we cannot hit the factory without also killing such
noncombatants, Thomson holds to a moral injunction that would seem to
prohibit such strategic bombing."

I shall have more to say below about the moral dilemma posed by such a
situation. At this point, let us concentrate on the reason offered for the
distinction between the factory workers and the surrounding civilians. Unlike
the munitions workers, the neighboring civilians have not lost their right to
life because they are not part of the threat against our lives. All these people
might be morally innocent, but by Thomson’s understanding of “self-defense,”
the munitions workers—Ilike the enemy soldiers—are perceived as causally
involved in an “Innocent Threat” and can be legitimately eliminated. The
neighboring civilians, on the other hand, not being part of the threat, are
properly perceived as noncombatants and are immune.

But could not the Air Force planners press a contrary claim, based on an
alternative ascription of causal responsibility? First, let us suppose that the
noncombatants had volunteered to come and live near the military target so
as to “‘shield” it from air attacks. Then, insofar as the military target is (part
of) a threat, these noncombatants are no less “causally involved” in that threat
than are the antiaircraft defenses surrounding the target. As long as these
obstacles bar us from destroying the target, it is (also) because of them that
it continues to endanger us. Moreover, this is true even if the people did not
choose their ill-fated location: their very presence, by making us hesitate
about bombing the target, contributes directly to the threat.

Well, says the Air Force, people have made this case and are urging us to
go forward with such bombing. What could we answer them? Pointing to the
“innocence” of the proposed victims is excluded because it has already been
granted that even the enemy combatants are mostly innocent. In fact, if
ascription of “causal involvement” alone could justify killing in “self-defense,”
it becomes all too easy to justify not only strategic bombing but even terror
bombing: all it takes is some imaginative thinking. Suppose the enemy
soldiers believe (falsely, let us say) that we are the aggressors; then surely
their prime motive for fighting us is a commitment to protect their families.
Because it is not guilt but causation that counts, it again should make no moral
difference whether the wives and children are cheering them on or clamoring
for surrender: in any case, their very existence is crucial to the continuance
of the threat. Alive, these spouses and children contribute to the threat; their
death (by breaking the military will to fight) will immediately remove it.
Being thus “causally involved,” how are they to escape fatal classification as
“innocent threats”?
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The plausibility of the naive definition of noncombatants as “not causally
involved” in the threat (posed by their compatriot combatants) is undermined
by contemplating alternative causal ascriptions. Indeed, some noncombatants—
for instance, bakers of bread—are, even in a more conventional sense,
causally involved in sustaining the military threat. But the whole point of
noncombatant immunity is to protect classes of persons from attack precisely
where that would bring military advantage.

So much for the causality criterion as key to the distinction between
combatants and noncombatants. But if killing enemy soldiers is not to be
justified in terms of eliminating “innocent threats,” then on what grounds can
it be justified, while maintaining the prohibition on killing noncombatants?
Is there any moral force to the expectation that armies should fight within
certain bounds? As mentioned above, there are those who believe that the
expectation itself, embodied in tradition, is the best authority we can expect.
The war convention in itself is seen as constituting a moral tradition, whose
distinctions cannot and need not be further justified. Against this, I shall—in
the concluding section—suggest why this tradition, at least in its essentials,
is not morally arbitrary.

V. INDIVIDUAL AND COLLECTIVE:
DUAL REALITY AND THE WAR CONVENTION

We have seen that an account of permissible and impermissible killing in
warfare cannot draw on a direct analogy to private self-defense. Where the
basic analogy to self-defense does function is on the collective level, justify-
ing defensive war itself despite its necessary cost in innocent lives. Yes, we
speak of self-defense—but it is a collective that defends itself against attack
from another collective rather than simply many individuals protecting their
lives in a set of individual confrontations.

For defensive war, as for private self-defense, the moral sanction relies on
a crucial tipping of the scales. But whereas in self-defense this requires a
minimal measure of individual guilt, in warfare the issue is and must be
weighed on the great collective scale. Trying to make sense of warfare as
though it were an aggregate of individual confrontations can only produce
moral vertigo. The enemy soldiers are not all murderous aggressors; judged
as individual persons, only some of them can be killed: the machinating
leaders and generals and those officers and soldiers who knowingly partici-
pate in their country’s criminal aggression. Only viewing it as a collective
aggressor can sanction the very killing of combatants, despite the impossi-
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bility of determining their individual guilt or innocence, for in fact we cannot
act against the enemy as a collective without killing particular persons.

Lest this argument seem trite, it must be clearly distinguished from the
all-too-common admission that (in Michael Walzer’s words) war always
takes place “under a cloud,” forcing us, as it were, to act immorally. Adher-
ents to this view hold that, because notions of individual self-defense cannot
be made to apply to warfare, we should see collective self-defense as dictated
by a sort of amoral (if not immoral) imperative. This approach implies a
commitment to moral individualism: what is considered real—and therefore
deserving of moral concern—is the human individual; collectives, lacking
separate reality, are denied any separate moral standing. Moral individualism
most plausibly flows from ontological individualism.

However, thinking about war, and international politics generally, can
easily—and, I think, properly—generate serious doubts about ontological
individualism. The reality of international confrontation is not adequately
described by reduction to individualistic terms. We are not only individuals
facing other individuals but also a nation confronting another nation.

Now in discussions of the methodology of social science, these two modes
of describing human realities are usually taken to be, on the fundamental
level, mutually exclusive. Proponents of methodological individualism deny
that collective “entities” have any real existence: their description can (and,
in principle, should) be reduced to that of relationships between individuals.
The opposing school adheres, on the contrary, to the primacy of sociocultural
reality, in terms of which alone can human individuals be described."®

Actually, even some opponents of methodological individualism tend to
subscribe to moral individualism. They often appear willing to grant that,
although (ontologically) collectives do exist, their actions and relations qua
collectives are (at best) morally neutral. Moral analysis is supposed to
proceed along the individualist groove alone, subjecting collective confron-
tation to judgment solely in terms of individual morality. The cause of this
inconsistency is, I suspect, that—accepting the basic dichotomy—they find
the alternative far worse: namely, a collectivist morality that would reduce
the value of the individual to his or her contribution to the nation.

But is this radical dichotomy—presupposed in the impassioned and
enduring debate—truly valid? Is it true that the ontologically primary entity
must be either the individual or the collective?

With respect to entities far less complex than a human society, it has been
convincingly argued that the whole, although not identical to the sum of its
parts, is ontologically on a par with them. D. Wiggins, in his provocatively
titled essay “On Being in the Same Place at the Same Time,”'® discusses the
simple example of a jug and its constitutive parts. The jug is one object and
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its clay particles a particular set of objects; that they are not identical to each
other becomes clear once we contemplate the substitution of a few particles."’
For the purpose of describing the reality before us, neither has any claim to
primacy: the two entities simply coexist.

Going beyond mere description, we might try to trace an etiology: in the
case of an artifact (like the jug), we easily know that the particles antedate
the constructed object. But regarding a nation, no comparable knowledge is
readily available. No single perspective yields a picture of the dual realities
before us: a set of individuals, on the one hand, and a nation (or collective),
on the other. If our moral thinking is to relate to the real world it cannot but
share this dual perspective.

Against this, it might be argued that “collectives”—whatever their onto-
logical status—are in fact ephemeral and therefore cannot be accorded moral
status on par with that of individuals. Do not nations suddenly come together,
swiftly uniting myriad individuals into a “collective”? And do they not also
disintegrate into smaller collectives, with each then claiming for itself the
same ontological and moral status? The individual persons seem to be the
only constant reality, constituting now one gallery of nations, now another.
The identity and boundaries of national collectives are clearly contingent,
depending on convention rather than on nature. It is not even easy to produce
a clear-cut definition of a ““collective,” by which we might readily distinguish
true claimants to the title from, say, mere clans or gangs.

The simple naturalness of individual existence might, however, be more
apparent than real. Work by E. Zemach,'® D. Parfit,'” and others focusing on
issues of personal identity and individuation has cast doubts on the ontolog-
ical standing of the “individual self.” Change and reconstitution over time
are the fate not only of nations but also of persons, and critical reflection
reveals the difficulties in positing a unified and constant “individual person.”
The individual might well be no more a “natural given” than is the collective,
his or her existence as a unified entity being no less constructed by
convention.

Now these thinkers tend to believe that undermining the ontological status
of personal identity would herald great moral advances—for example, the
dissolution of the logical basis for selfishness. Against this, it has been argued
that the conceptual conventions by which we think of ourselves and of each
other as persons are too deeply entrenched and/or too precious to be so readily
overthrown.”® With this I definitely agree: fundamental concepts are not
set adrift through recognizing that their moorings are cultural rather than
natural.

My purpose here, however, is not to offer the abandonment of familiar
individualism in favor of novel concepts of collectivity. On the contrary, I



618  POLITICAL THEORY / November 1993

aim for recognition of conceptual foundations long inherent in our modes of
thought and action. Because individualism cannot claim ontological suprem-
acy it should not eclipse alternative perspectives in our view of human reality.

If the individual and the collective are both taken seriously as facets of
human existence, then this dual reality properly yields a dual morality.
Humans relate to each other as individuals, and these relations are governed
by individual morality. Humans also (exist, and therefore) relate to each other
as collectives, and these relations are governed by collective morality. In fact,
these two modes of relating are coextensive, producing conflicts between
equally valid moral demands.

The point is that the imperative of collective self-defense is not some alien
intrusion tragically compelling us to compromise our moral standards.
Rather, what is involved is a conflict between opposing moral imperatives.
It is the striving to accommodate—however partially—both moral perspec-
tives,?! which, above all, give moral force to the war convention.

Instead of trying to force all aspects of war into a false harmony with
individual morality, the war ethic effects a moral compromise—giving some
weight to each of the incompatible descriptions. It guides us to regard some
members of the enemy society solely as individuals while subsuming others
under their collective identity as “the enemy people.” The key factor is
participation: combatants are those marked as participating in the collective
war effort, whereas the rest of the enemy society retain their exclusive status
as individuals.

A somewhat similar intuition has found expression in applications to
dilemmas of warfare—and to those of strategic bombing in particular—of
the “double effect” doctrine. This doctrine, worked out in detail in the
Catholic tradition, allows a distinction between two effects of an action, one
direct and the other indirect. If the direct effect—that is, the one primarily
intended (such as bombing the factory)—is legitimate, a bad indirect effect
(such as the deaths of noncombatants) can be tolerated.?”” Yet “double effect”
justifications ultimately depend on choosing one description over another:
we are not “bombing the noncombatants” but merely “bombing the factory
with collateral damage to noncombatants.” The very plausibility of such
redescriptions rests on a recognition of dual reality, which forms the basis
for a dual moral perspective.

It is worth noting that this double perspective is indispensable for under-
standing central ethical issues not only in warfare but also in several other
realms. This claim calls, of course, for some elaboration; in the present
context, I wish merely to illustrate it by mentioning two such issues. First,
concerning peacetime international ethics, it is extremely difficult to formu-
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late coherent demands for international distributive justice without reference
to rights of collectives. Second, within societies, the moral force of demands
for “affirmative action” depends entirely on the notion that there are moral
claims and obligations between groups. If fairness is owed only to individu-
als, how can anyone request special preferment as a member of a particular
group? Indeed, “affirmative action” seems to presuppose not only the moral
standing of collectives but their continuance across generations.”

VI. CONCLUSION

Moral deliberation about international relations in general, and about the
conduct of warfare in particular, must include explicit recognition of the
moral status of collectives. Analogies that proceed directly from relations
among individuals to the realm of relations among states, without emphasiz-
ing the two disparate perspectives involved, produce more confusion than
illumination. It is only when the individual and collective perspectives are
recognized as distinctly valid aspects of our ethical view that we can
appreciate the moral force of the war convention, without a dubious conscrip-
tion into moral service of individual self-defense.

From the individual perspective, even the enemy soldiers ought not to be
killed. The very license for killing them derives from a compromise, which
subsumes them—the primary participants in the enemy war effort—under
the collective identity of “aggressors.” Collectively, we must and may act
against the enemy war effort, despite the fact that this involves destroying
innocent lives. It is by virtue of a similar compromise that we might
sometimes also be justified in conducting strategic bombing. Terror bombing,
however, in erasing all distinctions, abandons the individual perspective
altogether. Abrogating the war convention, it violates—under the banner of
total collective confrontation—the crucial commitment to the individual
moral perspective.

As long as we maintain—against this—the critical distinction captured
and fostered by the war convention we preserve the dual character of our
moral vision. Recognizing the collective perspective, the convention allows
that some innocent lives can be destroyed in war—within the circumscribed
scope of collective confrontation. But condoning the killing of innocents
outside this scope amounts to a total abandonment of the individual perspec-
tive, whereas remaining true to our (dual) human reality requires continuing
to abhor murder—even in the midst of war.
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Risking and Protecting Lives: Soldiers and Opposing Civilians

Introduction: Double Effect, Double Intention, and Preventing Harm

A fairly large segment of recent debates about the morality of conduct in warfare has
focused on the question of civilian casualties. Much hangs on the way the question is
formulated, and I will argue below that one prevalent formulation is highly
misleading; but one must begin somewhere, so | shall at first set forth the question in
that very form, which concerns preventing such casualties. The twofold question is
thus: "(1) Do soldiers have a duty to prevent deaths of noncombatants; and if they do,
(2) to what extent must they incur risk for the sake of such prevention?"

My main purpose is to clear up some of the confusion arising from this
misleading formulation; this will facilitate better definition of norms and guidelines
for particular, characteristic scenarios. In order to do that, I shall first have to briefly
cover some well-known ground, recapitulating the discourse that provides the context
for the question itself and for its common formulation in terms of prevention. I will
then focus on some of the arguments surrounding "preventing harm to opposing
noncombatants”. | hope to show that, although there is some merit in the claim that
soldiers are not obligated to risk their lives in order to protect civilians other than
those under the domain of their own state, this is irrelevant for most combat
situations. For actual warfare ethics, the question is not one of prevention but rather of
a nefarious permission for soldiers to harm civilians or put them at significant risk, for
the sake of the soldiers' enhanced safety.

The widespread moral indignation that rightly motivates the war against
terrorism depends crucially on the moral assessment of foreseen (though unintended)
killing of noncombatants. Since some extent of such killing seems unavoidable in
many contemporary settings, those seeking — and claiming — to fight in a morally
justified way must account for how their actions are significantly different from those
of intentional terrorists and indeed permissible. Unless such an account can be
provided, states and armies will have to yield the moral high ground that they aspire
to hold in their campaigns against insurgents and terrorists; the battle will then be

reduced, at best, to one between two sorts of terrorists — intentional and unintentional.



Even if it is granted that intentional terrorism is still worse than the unintentional
kind, all parties will have on their hands the blood of the innocent.*

Permission for such unintended killing is commonly asserted by citing the
classical doctrine of double effect (DDE). But this venerable doctrine merely defines
conditions under which a bad (side) effect, if unintended, shall not preclude an action
undertaken for the sake of a legitimate purpose (=the main or intended effect). The
doctrine does not offer a justification for the distinction between intending a bad
effect — to be specific, in the present context, killing people — and knowingly bringing
it about. Rather, this distinction serves as the doctrine's point of departure.

It seems that most (if not all) contemporary combat activities cannot be
permitted without this crucial distinction. But in order to sustain the distinction, it is
necessary to counter the accusation that both kinds of killing involve callous disregard
for human life. For the intentional terrorist, there is only one defense against that
accusation, namely, asserting tragic necessity. He would rather not have to kill
innocent people, but it is unfortunately required in order to free his nation from (say)
repressive tyranny. The obvious retort is that rejecting that kind of justification is the
very core of the just war tradition: however justified the goals of a war may be, they
cannot translate into a permission to kill noncombatants. People's lives have inherent
value; they carry a weight that cannot be swept aside by the force of military
necessity. But then mere lack of intention also does not amount to respecting the
value of the victims' lives. If the DDE were to allow an agent to pursue a worthy goal
while having no regard for people killed incidentally, it would indeed amount to an
endorsement of unintended terrorism.

The DDE, as restated in Mangan's oft-cited modern formulation, seems to
avert this pitfall through the condition of proportionality, requiring "that there be a
proportionately grave reason for permitting the evil effect".2 But in the context of
warfare, this condition will mostly not pose a significant hurdle. In effect, it allows
the value of human lives to be outweighed by any military-political objective deemed

to be important. Sufficient importance is routinely taken to exist, except when the

! For an extended discussion, see David Rodin, "Terrorism without Intention", Ethics 114 (2004), 752-
771.

2 ). T. Mangan, "An Historical Analysis of the Principle of Double Effect”, Theological Studies 10
(1949) pp. 41-61, at 43, summarizing the 19™ century detailed formulation by Joannes Gory (see ibid
60-61).



number of noncombatant casualties is extremely large (and note that the restrictions of
proportionality could in principle be accepted by terrorists®).

We should therefore not be surprised that the following guideline regarding
unintended harm to noncombatants has been presented as an expression of the
traditional law of warfare (specifically, the 1907 Hague conventions): “the attacker
may, given the presence of innocents in a combat zone, do anything that it would be
permissible to do if there were no innocents there — subject to the restrictions entailed
by the principle of proportionality... This... allows the indiscriminate shelling or
bombing of defended areas containing innocents".* This formulation has been recently
quoted sympathetically by Pavlischek, claiming that it represents "the more traditional
understanding of double effect®

This version of the DDE implies the following perverse permission. Suppose a
military unit is assigned an important military objective, and by consulting standard
operating procedures a plan is devised — let us call it "Plan A" — that will lead to the
objective while causing some noncombatant deaths. If these are assessed (rightly, let
us stipulate) as not disproportionate in light of the important objective, it seems that
the unit and its planners have no obligation to consider or to seek non-standard Plan
B, whereby they can attain the same objective with fewer noncombatant casualties, or
the more imaginative Plan C, which can (almost surely) spare the noncombatants
altogether. This cannot be right, yet it is precisely what is prescribed by the above
guideline, which mandates ignoring the presence of the noncombatant victims
(provided that the proportionality threshold has been met).

Instead, moral guidance for combat must give serious weight to human lives.
A crucial improvement is thus found in the NCE formulation of the DDE, which
explicitly adds a requirement of necessity: the unintended bad effect must be

necessary, not in the sense that it serves as a means toward the good objective but in

3 Admittedly, the challenge for terrorists would be relatively greater, since harming many civilians is
inherent to their strategy, and thus they might more often run afoul of the proportionality condition.

4 Sheldon Cohen, Arms and Judgment: Law, Morality, and the Conduct of War in the Twentieth
Century 1989, p. 33. Cohen's discourse on "Bombardment and Civilian Casualties" (pp. 25-35)
explicitly takes issue with Walzer's view (presented below) regarding the soldiers' obligation to accept
certain risks; but see further in my discussion of the "Proximity" scenario below.

5> Keith Pavlischek, "Proportionality in Warfare", The New Atlantis Spring 2010, 21-34, at 29.



the sense that it is unavoidable — the good objective cannot be attained except through
the act that also produces the bad effect.®

This version of the DDE excludes, in principle, both Plan A and Plan B:
neither is necessary, since Plan C is available. As we shall see below, things are by no
means so simple, as it is naive to assume that there is no difference between the plans
in terms of their various costs. But even without attending to costs, it is crucial to note
that the lack of necessity will often not be obvious. Within the framework of Plan A,
each of its component-acts is necessary. Consider an officer engaged in working out
its details, looking at maps and intelligence reports, and noticing with alarm that one
of these acts is likely to bring about noncombatant deaths. Having stopped to assess
proportionality (and being satisfied in that regard), he might well move ahead,
deeming the act necessary. It is only by thinking outside the box of standard
procedures that Plan B will be noticed; and only by a further exercise of the
imagination that Plan C might be devised — rendering some or all of the noncombatant
deaths unnecessary and thus impermissible.

It follows that if the necessity condition is to have practical value, it is morally
imperative that a tension be retained between the importance of military objectives
and the value of civilian lives. This shall be expressed through a constant balancing,
with proactive attention regularly directed to seeking alternative plans, reducing or
eliminating harm to noncombatants. Otherwise, the near-absolute priority that is
routinely assigned to military objectives will effectively allow soldiers to kill
noncombatants as long as that is not what they intend — amounting to unintended
terrorism.

Walzer (1977, p. 155) thus insists that the DDE must be explicitly amended to
require a "double intention", the second intention being "that the foreseeable evil be
reduced as far as possible". Specifically, recognizing the presence of the
noncombatants who are being put at risk requires an effort to reduce both the
magnitude of that risk and the extent of the expected harm.

Walzer also demands that such an effort involve a willingness, on the part of

the soldiers, to themselves incur some risk for the sake of preventing noncombatant

& This seems to be stated explicitly in the classical source of the DDE, namely, the discussion of self-
defense in Thomas's Summa Theologica (Part 2 of Part 2, Question 64 Article 7). Thomas states that "if
a man, in self-defense, uses more than necessary violence, it will be unlawful".



casualties. As | have argued elsewhere,’ this cannot be accepted as a necessary
condition for validating the "second intention” (in my discussion below, I shall focus
on the issue of risk and safety for the soldiers). The underlying consideration is that
true respect for human life requires a genuine effort to spare the lives of
noncombatants in the course of military operations. Accordingly, the IDF code of
ethics (revised version, 2000) speaks of such an effort without explicitly referring to
undertaking risk:

'‘Purity of Arms' (Morality in Warfare)

The soldier shall make use of his weaponry and power only for the fulfillment

of the mission and solely to the extent required; he will maintain his humanity

even in combat. The soldier shall not employ his weaponry and power in order
to harm noncombatants or prisoners of war, and shall do all he can to prevent
harm to their lives, bodies, honor and property. (emphasis added)
From here it is easy to see how the language of "prevention” (or also: "protection™)
has gained prevalence in discourse about war ethics. Those who, like Walzer, reject
the crude application of DDE that would in effect allow disregard for opposing
noncombatants, demand that military campaigns be accompanied by a consistent
effort to prevent harm to noncombatants.

There is something curious about talk of "preventing™ here, as though
someone else is about to harm these civilians and the virtuous soldier is being asked
to protect them. Actually, the question is not about preventing harm but rather about
refraining from inflicting it. Yet it is easy to see how this way of putting things arises
naturally in the context of verifying necessity. Permission for the planned military
operation is assumed, since the proportionality condition is met. Thus it is taken as
given that the operation will go ahead, causing noncombatant casualties. The
necessity condition requires an effort to find alternative plans, averting (or at least
reducing) these casualties; this is plausibly described as "preventing” them, or even as
"protecting™ the putative victims. Yet as | shall proceed to argue, framing the issue in
these terms can entail a morally corrosive confusion — especially in light of the

difference in costs between alternative ways of obtaining the military objective

" Noam Zohar, Double Effect and Double Intention: A Collectivist Perspective"”, Israel Law Review
40(3) 2007, 730-742



Sparing Lives: Costs, Risks and Necessity

The discussion above about plans A, B and C omitted the crucial dimension of
costs. Costs are, however, inherent to the question of necessity. If we are to deny that
Plan A (with its concomitant civilian deaths) is necessary on the grounds that Plan B
is available, we must face the question of constraints. Suppose that Plan B requires a
great concentration of forces, drawing on most of out strategic reserves, and therefore
no responsible commander would consider adopting it. Risking our side's entire
strategic prospects is an unacceptable cost of Plan B. The comparison needed to
determine necessity must therefore be subject to a constraint of the form: "Is there an
alternate Plan B that can achieve the same objective as Plan A, without incurring cost
X?"

There are many kinds of costs. Plan B may be literally more expensive, e.g., in
that it utilizes costly precision ordnance. Or it might take more time, either in
execution (the objective will be attained, but a few hours later) or in preparation (to
work out its details, the unit's operation officer and her team will have to spend
several extra hours). Or, finally, plan B might involve a slightly higher risk to the
soldiers. Should any or all of these costs be translated into constraints on the
comparison between the prospective plans?

Note that virtually every kind of cost can be seen as entailing a military
disadvantage. Using up expensive materiel, delaying the achievement of an important
objective, taking up the limited time of key personnel, exposing one's soldiers to extra
risk — each of these might entail some sub-optimal outcome down the road. In one
sense, risk to one's soldiers is, of course, uniquely unpalatable. Yet any military
disadvantage can also imply a greater risk of casualties.

Realizing this, one way of response can be to insist on a strict constraint,
disallowing any cost whatever. Plan B shall count as a viable alternative to Plan A
only if (besides reducing noncombatant deaths) all other things are equal. If Plan B
involves expending an extra round, dollar, or minute — and needless to say, if it
involves even a minuscule extra risk to our soldiers — then it is ruled out, and Plan A
is deemed as meeting the necessity condition: under the given constraint, there is no
other way of achieving the military objective.

Clearly, such an approach renders the necessity condition effectively vacuous.
The lives of these people — the prospective noncombatant victims — have value, in
theory; and to this lip service is paid: we would spare them if it would cost us nothing.



But in reality this value will be routinely outweighed by the importance of our
military objectives. On rare occasions, perhaps, an alternative plan will present itself,
whereby the victims' lives can be spared at no cost (of any kind), and then we shall
indeed steer clear of gratuitous bloodshed. But in practice, when the standard
operating procedures yield a single plan A, even the effort needed to look beyond that
will be construed as an undue burden. Rather than seeking a more complicated way to
achieve the same objective, the officers’ time will surely be better spent in thinking a
step or two ahead, planning for the day after tomorrow.

This helps explain why Walzer insists on a willingness to incur some cost,
which he defines poignantly in terms of risk undertaken by the soldiers themselves.
Without such willingness, there is no balancing of values: the lives of the opposing
civilians are simply swept aside, and those who bring about their deaths exhibit a
disregard for human life similar (though not identical) to that which characterizes
terrorism.

Nevertheless, as we have seen, there are those who expressly reject Walzer's
position. | shall dub their position "Soldiers' Safety First" (SSF), since it places the
safety of soldiers above that of the local civilians.® Some of them have offered a
seemingly compelling argument against what they call a "duty to protect” local
civilians in the course of military action. They argue that no such duty should be
recognized — particularly if that would impinge upon the military operation, and most
emphatically if it would involve any risk to the soldiers themselves. Thus J. Fleury
asserts that "soldiers do not have the same positive duty to protect innocents among
the enemy population, as they have to protect their own population."® This claim has
been endorsed and defended extensively by Asa Kasher and Amos Yadlin, who take
special care to steer clear of any form of nationalist or ethnocentric stance. The
soldiers owe less to the local civilians not because they belong to another people, nor
even because they are not co-citizens. It is simply that the soldiers are agents of their
state, and a state owes special duties of protection only to people residing under its

control.1°

8 See Kasher & Yadlin (2005), at 14-15. Clearly, the prioritization enumerated there is meant to trump
the earlier-stated condition of "minimizing collateral damage" (p. 11).

% As cited in Pavlischeck 2009. p. 30 (I have been unable to locate Fleury's 1998 military research
paper cited there)

10 Asa Kasher and Amos Yadlin, "Military Ethics of Fighting Terror: An Israeli Perspective”, Journal
of Military Ethics 4 (1) 2005, 3-32; idem, "Military Ethics of Fighting Terror: Principles", Philosophia



This is true as far as it goes, but as I shall proceed to show, is virtually
irrelevant to moral guidance in the setting of military action. As | suggested above,
the false impression of its relevance reflects a confusion that is due, at least in part, to
the ambiguity in the talk of "protection” (or "prevention™) in this context. In order to
dispel the ambiguity and reduce the confusion, I will begin with two scenarios in
which what is required of soldiers seems rather clear-cut. These will furnish the
sharpest contrast as a backdrop for analyzing more perplexing situations, and also
spell out the notion that — pace adherents of SSF — respect for human life is
inseparable from consideration of risk. | will then move on to several more complex

scenarios that lie in between, in one sense or another.

Risk and Protection: Two Initial Scenarios

1. Humanitarian Aid
Kasher and Yadlin derive what is perhaps the most compelling support for their
position from an analogy to duties of rescue and protection owed by the state and its
agents in cases of natural disasters. Part of the very purpose of the political
association constituting a state is providing protection and help, particularly in life-
threatening situations. In the face of plague or fire, for example, healthcare workers or
firefighters are the agents of the government (whether national or local), fulfilling its
special obligations toward those residing in its domain. As such, they may also be
expected to incur some risk in the course of their urgent work. Neither these agents
nor the state as such has any similar obligations toward people in other countries, far
Or near.

Likewise, argue Kasher and Yadlin, for soldiers, whose mission is to protect
their compatriots from certain man-made disasters: they have no duty of protection

toward other people, including the civilians of the territory where the soldiers operate

34 (2006); idem, "Israel and the Rules of War: an Exchange" New York Review of Books June 11, 2009.
The latter also includes a response by Michael. Walzer and Avishai Margalit, whose earlier essay had
occasioned the response by Kasher and Yadlin (cf. M. Walzer and A. Margalit, "lIsrael: Civilians and
Combatants” New York Review of Books 56 (8), May 14 2009, pp.21-22).



in the national defense. As | indicated above, this is perfectly correct as far as it goes;
let me now introduce a scenario that will help to see just how far that may be.

Think of a humanitarian aid operation, delivering crucial food to a population;
the operation comes under attack by armed groups (who seek to disrupt and/or co-opt
the supplies, in either case preventing it from reaching the starving people). Foreign
soldiers are present, as they are conducting a military operation in the same territory.
Avre these soldiers required to undertake risk (or to incur other costs, e.g., to divert
their efforts from their military mission) in order to protect the flow of aid, and
thereby the lives of the population who needs it for survival? Here Kasher and
Yadlin's argument seems convincing: whatever these soldiers would owe their own
people if something similar should take place back home, they have no similar
obligations to these other people.

Indeed, it would be foolhardy and illicit for a commanding officer to order his
or her soldiers into such action. Even if the problems in delivering food were
aggravated by the soldiers' military campaign, their duty in that regard is fully
discharged by removing whatever obstacles they have introduced. They must ensure
that their own operations pose no hindrance to the food's delivery, and conduct any
co-ordination with the aid operation required for its safe passage. They are not
obligated further to counteract the threat to the food supply introduced independently
by local evil forces.!

This scenario truly involves protection, and is well served by the comparison
to relief in the face of natural disasters. Let us now examine to what extent this might
be relevant to combat situations, and whether it offers any support for a broad SSF

position.

2. Free-Fire Zone

In the course of anti insurgency/ anti-terrorist military operations, soldiers are located
in an urban environment, and face possible attack. A "free-fire zone™ is declared, that
IS, an instruction is issued that anyone approaching within a certain distance be
deemed a threat and shot. Let us suppose that efforts are undertaken to inform the

local residents of this instruction, but it is known that some are unaware of it or

11 The qualifier "independently" is meant to suggest that if the threat to the food supply was somehow
caused by the army's military operations, that army may have a special obligation to contribute to a
remedy.



unable to leave. During the night, figures are seen approaching. Is it permissible to
shoot them?

This can be construed in terms of incurring risk to the soldiers for the sake of
protecting civilians. Imagine a debate between two soldiers. One says: "How can |
shoot at these people, who may well be civilians?" — and the other answers: "Well, by
not shooting you are risking your own life (as well as mine). We are not obligated to
protect these civilians, certainly not where — as in our current situation — we thereby
endanger ourselves".

This version of SSF is, however, clearly misguided. The question here is not
about preventing harm or protecting lives — it is about directly harming and killing.
Suppose that if an enemy combatant gets too close and a shootout takes place, the
odds are even, i.e., there is a 50% chance that one of the soldiers will be killed. But
suppose also that a person crossing the forbidden line is — with a probability of 98% —
a noncombatant. If our soldiers' safety is deemed paramount (as argued by Kasher and
Yadlin — subject to protecting the lives of our civilians and to fulfilling the military
mission), then eliminating the 1% risk to one of them justifies the near-certain killing
of a civilian. This is of course an unacceptable conclusion, although it would
presumably be endorsed also by Cohen, who would allow soldiers to behave as if no
civilians are present. So such a free-fire zone is an impermissible tactic. The soldiers
must wait for the person to come nearer, or shine a light to better determine who is
approaching, even if they thereby incur some risk — not because they must "protect
noncombatants, but because they have no permission to slay them.

One could start asking about proportionality or necessity; as we shall see
below, delineating those conditions can in some cases present no small challenge. But
doing so here would be misguided, since such shooting cannot in any event be
justified by the DDE. In fact, what we have here is an act with just a single effect. To
try a DDE justification, one would have to resort to sophistry, e.g. "l am shooting at
this suspected terrorist, not intending the effect of killing a noncombatant™. Or maybe
one would employ tools of act-individuation: "I intend this qua shooting a suspect, but
do not intend it qua slaying a teenager hurrying to get medication for her ailing

father". It is this type of "mental gymnastics" that has given DDE a bad name.*?

12 Another try is to change the unit of analysis from the acts of individual soldiers to the unit's policy.
On this view, the deed in question is the organization's act of declaring a free-fire zone. Its legitimate
and desired effect is safeguarding the unit's soldiers; the unfortunate side-effect is shooting the



| do not mean to deny that some acts can be ambiguous, and that their proper
description can depend on mental states. It is just that given the probabilities as
stipulated, the agent cannot in good faith declare (or think) "I do not intend this as
slaying a noncombatant”. A serious concern with probabilities is required in attending
to what it means to foresee a particular effect or result. If a doctrine of "minimizing
risk to our soldiers™ implies acting to enhance their safety even when the acts consist
(almost certainly) in pointless killings, then neither the doctrine nor the ensuing acts
are consistent with valuing human lives.

In our first scenario — "Humanitarian Aid" — what is at stake for the soldiers is
indeed preventing harm to alien civilians, and the SSF argument was seen to have
merit. By contrast, in the second scenario — "Free-fire Zone™ — an argument in terms
of SSF would be spurious. Here, putting the question in the terms cited at the outset
("should soldiers risk their lives to prevent harm to opposing civilians?") represents a
breath-taking distortion. What places the soldiers at risk is not any attempt to serve
local civilians, but entering the enemy area. There is no question of incurring risk in
order to protect anyone. Rather, the question is: "May soldiers kill civilians in order to
enhance their own safety?" — to which the answer is emphatically: "No." These two
diametrically opposed scenarios can now serve as a backdrop for considering more

complex ones.

Complex Scenarios

3. Proximity (with a note on human shields)
In this ubiquitous scenario, the soldiers' fire is directed against an appropriate military
target, but there are noncombatants nearby. This kind of case has furnished the classic
examples of double effect in warfare: the act of shooting has two clearly distinct
effects, one legitimate and important, the other bad and undesired.

This is also the original context of the discussion of double intention. Suppose
again that — after excluding options with disproportionate civilian casualties — there
are several ways of destroying the target. How should the planners assess the

competing risks? Is it appropriate to frame the question here in the contested terms of

civilians. Even if one were to buy in to this, the declaration would still not permitted by DDE, since the
shooting is the means by which the safety is achieved. And at any rate, even though it is appropriate to
think also in terms of collective agency, that cannot be a substitute for moral evaluation of the actions
of individual persons.



our title (as done by the adherents of SSF), asking about soldiers incurring costs — and
risking their lives — to prevent harm to noncombatants?

This time, let us suppose that standard operating procedures indicate Plan B,
which involves a high probability of some civilian deaths. But one of the planners
thinks up Plan C, much safer for the civilians but somewhat riskier for the soldiers.
Walzer seems to require that they should adopt this alternate plan; does that mean that
he is asking them to risk their lives in order to protect these (alien) civilians? Are the
proponents of SSF right in claiming that this case is akin to scenario #1 (Humanitarian
Aid)?

Before answering, let us consider an additional possibility. Another planner
proposes Plan A, which — again, compared to Plan B — is even safer for the soldiers,
but is expected to kill even more civilians (though still within the bounds of
proportionality, since the target is quite important). Following the same linguistic
form, it seems that a shift to Plan A would amount to allowing the soldiers to cause
extra civilian deaths in order to enhance their own safety — plainly an impermissible
option, akin to scenario #2 (Free-fire Zone).

If substituting Plan C for Plan B counts as "protecting noncombatant lives",
then substituting Plan A for Plan B should count as "causing noncombatant deaths".
But both these accounts are equally unwarranted, because they characterize the act not
in terms of its actual effect(s), that is, the difference in outcome as compared to what
would have happened were the act not performed, but rather as compared to some
other act. In particular, when this alternate act is simply what is suggested by standard
operating procedures (or perhaps, just whatever the planners happened to think of
first) it is a morally arbitrary baseline.

The same is true with regard to choosing how to describe the soldiers' action
in terms of its effect on their own fate. Are they "risking their own lives" or
"enhancing their own safety"? As long as the selection of description depends on
comparison to something else they could have done instead, it is subject to
arbitrariness or bias.

In fact, in the various "Proximity" cases the soldiers cannot be said in good
faith to be "protecting” the civilians at all. They are in any event killing the
noncombatants, or at least endangering them, except perhaps in the limiting case of

Plan D that entirely avoids the bad side-effect. Even that does not really constitute



preventing harm to noncombatants; rather it is a matter of refraining from harming
them

Along similar lines, the soldiers are risking their lives not by the selection they
make among the available plans but rather by the very enterprise of engaging the
enemy or of moving into enemy territory, and then specifically by setting out to
achieve the military objective in question. The choice among the several ways to do
that is, in this regard, a choice about how to minimize this risk (=maximize their
safety).

Thus the terms employed in our title are by no means the most natural manner
of reflecting the quandary posed by Proximity scenarios. If the only objectives were
"protecting™ opposing civilians and avoiding risk to our soldiers, they could both be
achieved wonderfully by withdrawing out forces altogether, or still better, by not
undertaking military action in the first place. The soldiers, however, reject this option
— rightly, let us grant, in light of the great importance of the campaign's goals in
general, and of the current objective in particular. By committing to this objective,
they are also unfortunately committed both to risking their own lives and to
endangering noncombatants. The quandary is how to balance these negative
outcomes. Putting the issue instead in terms of "risking soldiers' lives to prevent harm
to noncombatants" is quite artificial; rather than illuminating the problem, it merely
facilitates a bogus analogy to the Humanitarian Aid scenario. The analogy is bogus
because the issue here is not whether the soldiers have any special obligation to
"protect™ these noncombatants, but whether they are permitted to kill them. A demand
to refrain from killing people need not invoke any special obligation.

Returning to the DDE perspective, the question is — as discussed above — what
constraints should define the "necessity" condition. E.g., Plan B is only necessary if
Plan C (with fewer noncombatant casualties) is ruled out on account of excessive risk
to our soldiers.

Cohen insists that "The law of war implies that soldiers are not obligated to
raise their already high risks to even higher levels in order to lower further the risk to
innocents in combat zones... even where [departure by the innocents is] not

possible®3... the rights of innocents are defeasible when honoring those rights would

13 Kasher and Yadlin (2009) do seem to endorse efforts to avert Proximity situations, by issuing
advance warnings and calling upon civilians to leave the prospective combat areas. But where such



push the soldiers' risks beyond what it is reasonable to expect any group to endure”
(ibid, p. 33). This sounds reasonable, not only in terms of law but also in terms of
morality; and Cohen rightly notes that the risks to soldiers are repeated and hence
cumulative. Here are the kinds of odds he has in mind:
In the Normandy campaign a rifleman in the Ninetieth Division could expect
to last fourteen days before becoming a casualty. By contrast, in heavily
bombed Germany, a civilian had only a one in seventy chance of being killed
or seriously wounded by a bomb during the six years of the war.

| suspect the odds against the civilian would look rather worse were the focus
narrowed from Germany in its entirety to certain particular locations. But the point
regarding soldiers is well taken: if the odds in a particular battle or campaign are
already as high as those against riflemen on D day and its sequel, it is hard to justify
adding any significant risk, especially if the risk to noncombatants is quite low
already. In other Proximity cases, the comparison will yield an opposite conclusion,
and it will be clear that attaining somewhat greater safety for soldiers who are already
relatively safe cannot justify imposing significant risks on noncombatants. Thus
Cohen's approach — looking closely at the comparative magnitude of risks — actually
undermines his sweeping rule, quoted above, that calls for virtually ignoring the
presence of civilians near military targets.

At any rate, the bogus analogy to Humanitarian Aid scenarios should be
avoided, along with any arbitrary formulation in the terms employed in our title. The
lives of noncombatants must be respected, so that necessity may not be defined so as
to exclude any risk to soldiers, however small it may be. Alternate plans that reduce
risk to noncombatants must be sought and adopted even if they involve additional risk
to the soldiers -- up to some hard-to-define limit, lower than the intolerable level

rejected by Cohen, but definitely higher than zero.

A Note on Human Shields

Up to now, | have been discussing Proximity scenarios as simply given: as it happens,
there are noncombatants near the target, so that attacking the target has the side effect

of harming them. But the literature on ethics of warfare — and the reality that it

efforts have been ineffective or ignored, they join forces with Cohen and other members of the SSF
camp.



(partly) reflects — includes also the special case of a "human shield", where the
proximity is intentionally set up by the enemy combatants in order to "shield"
themselves from our fire. The shield is moral rather than physical; it is designed to
work through deterrence, in that moral considerations (such as those enumerated
above) will bar us from shooting at the military target.'*

Often it will be the case that applying the revised DDE — exercising the
requisite double intention, and according sufficient weight to the lives of the civilian
"shields" — will still allow the soldiers to attack despite the knowledge that the human
shield will be killed. This can be due to the importance of the target and to the
likelihood that there will be few options of executing the attack while sparing the
"shields", or at least of achieving this without unacceptable losses to the soldiers. But
it may well be that even beyond that, there are special reasons to disregard the moral
bar formed by the presence of the shield.

The reasons are rather straightforward. Respecting the said moral bar has two
unacceptable results. First, it rewards brutal immorality by granting its perpetrators
immunity from military action. Second, it encourages further employment of human
shields, in the long run placing in jeopardy an ever-greater number of noncombatants.
The enemy operatives who employ human shields are breaking the rules, and the only
hope of getting them to stop is to refuse to go along with them — that is, to disregard
the moral bar they have thrust in our path.

Policy considerations of this kind are akin to those adopted by some
governments facing hostage situations. In both cases, they override the rights of the
innocent victims, since respecting those rights would unacceptably deliver coercive
power into the hands of the most ruthless evildoers, as well as produce harm to more
victims down the road.

Yet my main concern here is not to defend the permission to shoot without
regard for the lives of shields or hostages. Rather, it is to emphasize that even if such
a permission exists, it is based on the said policy considerations, which apply
narrowly (if they apply at all) to these perverse setting, where the moral bar has been
intentionally manipulated by the enemy. Since it is only this intentional manipulation
that warrants such considerations, extra care must be taken to avoid conflation of

Proximity scenarios in general with those involving "human shields”. Every fighting

14 See R. Nozick, Anarchy, State and Utopia, Basic Books 1974, p. 35.



organization (regular or irregular) will have many of its bases, installations, and
staging areas in proximity to civilian habitations. And despite urgent calls and
demands to leave their homes which have (or are about to) become a combat zone,
many civilians have no realistic option of safe evacuation. Thus a position that
sweepingly reduces Proximity scenarios to the terms of "human shields™ is entirely

unjustifiable.

4. Force Protection

Up till now, | have been examining scenarios where soldiers' safety figures as a factor
in — or constraint upon — the selection of the means for pursuing a military objective.
Sometimes, however, a unit's mission may consist directly in "force protection”, that
is, in defending another unit from enemy fire. Here the soldiers' safety itself
constitutes the military objective. If there are civilians near the source of this enemy
fire, the defending unit faces a special kind of Proximity scenario.

In classic Proximity scenarios, risks to soldiers and to opposing
noncombatants operate as competing constraints upon the pursuit of a military
objective whose importance derives from its function in the overall battle plan and
from the goals of the war itself. These objective and goals furnish the crucial "grave
reason” that outweighs, in the assessment of proportionality, the very lives of innocent
people. Indeed, the same objective and goals are what justifies the sacrifice of the
soldiers' lives as well. In other words, whatever balance is struck between risk to
civilians and to soldiers, the combined harm to both is justified by the military
objective, because of its role in attaining the goals that (we assume) justify the
military campaign.

For the sake of clarity, let us consider a Force Protection scenario in which the
unit requesting protection (say, from mortar fire) is not currently engaged in action,
and thus defending it does not directly serve any (other) military objective. Of course,
avoiding casualties (and demoralization) is important for the success of the overall
campaign. Moreover, soldiers are people and it is important to save their lives — which
are here under direct attack. But the absence of current engagement can often mean
that the soldiers of the threatened unit are able to provide for their own safety by
taking temporary protective measures such as getting under cover (or remaining

therein), selecting a roundabout route, and the like.



Now suppose that the defending unit consists of an artillery battery, this being
the most effective weapon by which to quickly target the enemy mortars. But it
becomes evident that a group of vans carrying noncombatants®® are passing near the
source of enemy fire, so that the artillery shelling (by its very nature, which hits an
area rather than a precise point) will hit the vans along with the mortar-shooters. The
crucial issue is thus timing: How urgent is it to take out those mortars? Suppose it is
known that in twenty minutes the civilian vehicles will have moved on (such things
are nowadays often knowable with drones providing real-time intelligence). Should
the defending unit not hold its fire, advising the threatened unit to hunker down for
the time being? Indeed, even if the threatened unit is on its way to strike some
military objective, waiting might be possible.*® If, however, its soldiers are
inescapably exposed or are unable take cover since they are in the midst of battle,
there might not be time to wait or to seek alternatives, and DDE may mandate
destroying the mortars despite the loss of civilian lives.

But who is to judge the urgency — and hence the moral permissibility — of
Force Protection actions? The inherent difficulty of these scenarios lies in the split
agency. The commander who must decide about endangering noncombatants is not
the same commander who is considering how best to ensure the safety of his soldiers.
They are in separate locations and do not have timely access to the same information.
Therein lies the particular moral feature of such situations, namely, the salience of
moral interdependence.

The commander of the threatened unit is likely to be unaware of the presence
of noncombatants near the source of the mortar fire directed at his unit. Hence in
calling for an artillery barrage to suppress the mortars he is unable to weigh the risk to
civilians against the risk to his soldiers — something he can (and ought to) do in many
classic Proximity scenarios. Likewise, the artillery commander — who is in a position
to assess risk to noncombatants — will likely not know the degree and the urgency of
the danger to the soldiers of the threatened unit, and thus is also unable to balance the

competing moral factors.

15 We might imagine that they are a convoy of evacuees who have heeded the army's calls to depart
from combat zones.

16 1t is worth noting that even in the midst of a low-intensity engagement there might be options of
temporary evasive action.



However, it is precisely such a balancing that is morally required (and
prescribed by the DDE, properly rendered). To reiterate, pace the SSF approach,
failure to accord significant weight to noncombatant lives amounts to unintended
terrorism.’

This implies, first of all, an imperative of communication. Those requesting
protection should give consideration to the possible moral costs of artillery fire in
populated areas, and thus ought to indicate how urgent their need is. More important,
those about to shoot must inform the requesting unit of the presence of civilians.
Ideally, they should together address the problem and try to agree on an overall
assessment. In practice, the requisite, nuanced give-and-take will often be extremely
difficult to achieve via rushed and restricted voice communication. But the basic,
crucial information should be conveyed and then weighed.

The inherent moral interdependence means that the commanders must rely on
each other and be able to trust each other's commitment to the moral conduct of
warfare. Having received the request for Force Protection, the artillery commander
must be able to respond, e.g., "Heavy civilian traffic near target during next 20
minutes”, to which the other commander might respond, "OK, can stay under cover
that long", or conversely "Sorry, but we are entirely exposed and taking casualties,
your support is urgently needed right now!".

The underlying moral understandings'® must be shared by the several agents
and be part of the organizational culture. Moral responsibility begins with individual
agents — both ordinary soldiers and officers — but is also crucially a matter for the

army as a whole.®

171t is worth considering that the artillery commander might be misled by the formulation in terms of
prevention or protection. If he believes that his duty toward the prospective civilian victims is a duty of
"protection”, he may well conclude that he owes a greater duty of protection toward his comrades,
wrongly assigning absolute priority to Force Protection.

18 Cf. Margaret Walker, Moral Understandings, Oxford University Press 2008.

19 1 have sought here to illustrate the collective aspect of morality in warfare thorugh this example of
Force Protection, where the interdependence is immediate and the individual agents can readily
identify each other. In fact, moral interdependence within an army is far more complex, involving
agents who cannot identify each other, acting at disparate points in time etc. For a brief discussion of
this regarding so-called "target banks" and the collection of intelligence, see my "Double Effect and
Double Intention: A Collectivist Perspective"”, Israel Law Review 40(3) 2007, (section iii: pp. 735-40)



Conclusion: You Shall not Kill

In employing the language of the Ten Commandments, | do not mean to posit an
absolute prohibition upon causing deaths of innocent people in warfare. | do mean,
however, to emphasize that in most combat situations involving possible harm to
noncombatants, it is misleading to speak of the soldiers' relevant obligation in terms
of "preventing" such harm. As illustrated through the various scenarios we have
examined, what is at stake is not whether the soldiers shall (or should) "protect” the
lives of civilians, but rather whether they will (or may) knowingly kill them, albeit as
a side-effect of pursuing their military objectives.

Gaining clarity in this matter removes the appearance of legitimacy from the
doctrine I have dubbed SSF — "Soldiers' Safety First". The detailed examination of
combat scenarios involving risk to both soldiers and civilians served not only to decry
the misleading language of "protection™ and its morally dangerous effects, but also — |
hope — to show what is required when the lives of opposing civilians are accorded
proper value. Individual soldiers as well as the army as an organization are required to
continually balance the lives of our soldiers and the lives of noncombatants whom we

are at risk of killing.

Noam zohar,
Dpt of Philosophy
Bar Ilan University

nzohar@mail.biu.ac.il
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MICHAEL WALZER Political Action:
The Problem of Dirty Hands'

In an earlier issue of Philosophy & Public Affairs there appeared a
symposium on the rules of war which was actually (or at least more
importantly) a symposium on another topic.? The actual topic was
whether or not a man can ever face, or ever has to face, a moral
dilemma, a situation where he must choose between two courses of
action both of which it would be wrong for him to undertake. Thomas
Nagel worriedly suggested that this could happen and that it did hap-
pen whenever someone was forced to choose between upholding an
important moral principle and avoiding some looming disaster.® R. B.
Brandt argued that it could not possibly happen, for there were guide-
lines we might follow and calculations we might go through which
would necessarily yield the conclusion that one or the other course of
action was the right one to undertake in the circumstances (or that it
did not matter which we undertook). R. M. Hare explained how it was

1. An earlier version of this paper was read at the annual meeting of the
Conference for the Study of Political Thought in New York, April 1g71. I am
indebted to Charles Taylor, who served as commentator at that time and en-
couraged me to think that its arguments might be right.

2. Philosophy & Public Affairs 1, no. 2 (Winter 1971/72): Thomas Nagel,
“War and Massacre,” pp. 123-144; R. B. Brandt, “Utilitarianism and the Rules
of War,” pp. 145-165; and R. M. Hare, “Rules of War and Moral Reasoning,”
pPp. 166-181.

3. For Nagel's description of a possible “moral blind alley,” see “War and
Massacre,” pp. 142-144. Bernard Williams has made a similar suggestion,
though without quite acknowledging it as his own: “many people can recognize
the thought that a certain course of action is, indeed, the best thing to do on
the whole in the circumstances, but that doing it involves doing something
wrong” (Morality: An Introduction to Ethics [New York, 1972], p. 93).
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that someone might wrongly suppose that he was faced with a moral
dilemma: sometimes, he suggested, the precepts and principles of an
ordinary man, the products of his moral education, come into conflict
with injunctions developed at a higher level of moral discourse. But
this conflict is, or ought to be, resolved at the higher level; there is
no real dilemma.

I am not sure that Hare’s explanation is at all comforting, but the
question is important even if no such explanation is possible, perhaps
especially so if this is the case. The argument relates not only to the
coherence and harmony of the moral universe, but also to the relative
ease or difficulty—or impossibility—of living a moral life. It is not,
therefore, merely a philosopher’s question. If such a dilemma can
arise, whether frequently or very rarely, any of us might one day face
it. Indeed, many men have faced it, or think they have, especially
men involved in political activity or war. The dilemma, exactly as
Nagel describes it, is frequently discussed in the literature of political
action—in novels and plays dealing with politics and in the work of
theorists too.

In modern times the dilemma appears most often as the problem of
“dirty hands,” and it is typically stated by the Communist leader
Hoerderer in Sartre’s play of that name: “I have dirty hands right up
to the elbows. I've plunged them in filth and blood. Do you think you
can govern innocently?”* My own answer is no, I don’t think I could
govern innocently; nor do most of us believe that those who govern
us are innocent—as I shall argue below—even the best of them. But
this does not mean that it isn’t possible to do the right thing while
governing. It means that a particular act of government (in a political
party or in the state) may be exactly the right thing to do in utilitarian
terms and yet leave the man who does it guilty of a moral wrong. The
innocent man, afterwards, is no longer innocent. If on the other hand
he remains innocent, chooses, that is, the “absolutist” side of Nagel’s
dilemma, he not only fails to do the right thing (in utilitarian terms),
he may also fail to measure up to the duties of his office (which im-
poses on him a considerable responsibility for consequences and out-
comes). Most often, of course, political leaders accept the utilitarian

4. Jean-Paul Sartre, Dirty Hands, in No Exit and Three Other Plays, trans.
Lionel Abel (New York, n.d.), p. 224.
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calculation; they try to measure up. One might offer a number of
sardonic comments on this fact, the most obvious being that by the
calculations they usually make they demonstrate the great virtues of
the “absolutist” position. Nevertheless, we would not want to be gov-
erned by men who consistently adopted that position.

The notion of dirty hands derives from an effort to refuse “absolut-
ism” without denying the reality of the moral dilemma. Though this
may appear to utilitarian philosophers to pile confusion upon con-
fusion, I propose to take it very seriously. For the literature I shall
examine is the work of serious and often wise men, and it reflects,
though it may also have helped to shape, popular thinking about poli-
tics. It is important to pay attention to that too. I shall do so without
assuming, as Hare suggests one might, that everyday moral and polit-
ical discourse constitutes a distinct level of argument, where content
is largely a matter of pedagogic expediency.® If popular views are
resistant (as they are) to utilitarianism, there may be something to
learn from that and not merely something to explain about it.

I

Let me begin, then, with a piece of conventional wisdom to the
effect that politicians are a good deal worse, morally worse, than the
rest of us (it is the wisdom of the rest of us). Without either endorsing
it or pretending to disbelieve it, I am going to expound this convention.
For it suggests that the dilemma of dirty hands is a central fea-
ture of political life, that it arises not merely as an occasional crisis in
the career of this or that unlucky politician but systematically and
frequently.

Why is the politician singled out? Isn’t he like the other entrepre-
neurs in an open society, who hustle, lie, intrigue, wear masks, smile
and are villains? He is not, no doubt for many reasons, three of which
I need to consider. First of all, the politician claims to play a different
part than other entrepreneurs. He doesn’t merely cater to our interests;
he acts on our behalf, even in our name. He has purposes in mind,
causes and projects that require the support and redound to the bene-

5. Hare, “Rules of War and Moral Reasoning,” pp. 173-178, esp. p. 174: “the
simple principles of the deontologist . . . have their place at the level of char-
acter-formation (moral education and self-education).”
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fit, not of each of us individually, but of all of us together. He hustles,
lies, and intrigues for us—or so he claims. Perhaps he is right, or at
least sincere, but we suspect that he acts for himself also. Indeed, he
cannot serve us without serving himself, for success brings him power
and glory, the greatest rewards that men can win from their fellows.
The competition for these two is fierce; the risks are often great, but
the temptations are greater. We imagine ourselves succumbing. Why
should our representatives act differently? Even if they would like to
act differently, they probably can not: for other men are all too ready
to hustle and lie for power and glory, and it is the others who set the
terms of the competition. Hustling and lying are necessary because
power and glory are so desirable—that is, so widely desired. And so the
men who act for us and in our name are necessarily hustlers and liars.

Politicians are also thought to be worse than the rest of us because
they rule over us, and the pleasures of ruling are much greater than
the pleasures of being ruled. The successful politician becomes the
visible architect of our restraint. He taxes us, licenses us, forbids and
permits us, directs us to this or that distant goal—all for our greater
good. Moreover, he takes chances for our greater good that put us, or
some of us, in danger. Sometimes he puts himself in danger too, but
politics, after all, is his adventure. It is not always ours. There are un-
doubtedly times when it is good or necessary to direct the affairs of
other people and to put them in danger. But we are a little frightened of
the man who seeks, ordinarily and every day, the power to do so. And
the fear is reasonable enough. The politician has, or pretends to have,
a kind of confidence in his own judgment that the rest of us know to
be presumptuous in any man.

The presumption is especially great because the victorious politician
uses violence and the threat of violence—not only against foreign na-
tions in our defense but also against us, and again ostensibly for our
greater good. This is a point emphasized and perhaps overemphasized
by Max Weber in his essay “Politics as a Vocation.” It has not, so far
as I can tell, played an overt or obvious part in the development of the
convention I am examining. The stock figure is the lying, not the
murderous, politician—though the murderer lurks in the background,

6. In From Max Weber: Essays in Sociology, trans. and ed. Hans H. Gerth
and C. Wright Mills (New York, 1946), pp. 77-128.
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appearing most often in the form of the revolutionary or terrorist, very
rarely as an ordinary magistrate or official. Nevertheless, the sheer
weight of official violence in human history does suggest the kind of
power to which politicians aspire, the kind of power they want to
wield, and it may point to the roots of our half-conscious dislike and
unease. The men who act for us and in our name are often killers, or
seem to become killers too quickly and too easily.

Knowing all this or most of it, good and decent people still enter
political life, aiming at some specific reform or seeking a general ref-
ormation. They are then required to learn the lesson Machiavelli first
set out to teach: “how not to be good.”” Some of them are incapable of
learning; many more profess to be incapable. But they will not succeed
unless they learn, for they have joined the terrible competition for
power and glory; they have chosen to work and struggle as Machiavelli
says, among “so many who are not good.” They can do no good them-
selves unless they win the struggle, which they are unlikely to do
unless they are willing and able to use the necessary means. So we
are suspicious even of the best of winners. It is not a sign of our per-
versity if we think them only more clever than the rest. They have
not won, after all, because they were good, or not only because of that,
but also because they were not good. No one succeeds in politics with-
out getting his hands dirty. This is conventional wisdom again, and
again I don’t mean to insist that it is true without qualification. I
repeat it only to disclose the moral dilemma inherent in the conven-
tion. For sometimes it is right to try to succeed, and then it must also
be right to get one’s hands dirty. But one’s hands get dirty from doing
what it is wrong to do. And how can it be wrong to do what is right?
Or, how can we get our hands dirty by doing what we ought to do?

II

It will be best to turn quickly to some examples. I have chosen two,
one relating to the struggle for power and one to its exercise. I should
stress that in both these cases the men who face the dilemma of dirty
hands have in an important sense chosen to do so; the cases tell us

7. See The Prince, chap. XV; cf. The Discourses, bk. I, chaps. IX and XVIII.
I quote from the Modern Library edition of the two works (New York, 1950),

p- 57.
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nothing about what it would be like, so to speak, to fall into the dilem-
ma; nor shall I say anything about that here. Politicians often argue
that they have no right to keep their hands clean, and that may well be
true of them, but it is not so clearly true of the rest of us. Probably we
do have a right to avoid, if we possibly can, those positions in which
we might be forced to do terrible things. This might be regarded as
the moral equivalent of our legal right not to incriminate ourselves.
Good men will be in no hurry to surrender it, though there are reasons
for doing so sometimes, and among these are or might be the reasons
good men have for entering politics. But let us imagine a politician
who does not agree to that: he wants to do good only by doing good,
or at least he is certain that he can stop short of the most corrupting
and brutal uses of political power. Very quickly that certainty is tested.
What do we think of him then?

He wants to win the election, someone says, but he doesn’t want to
get his hands dirty. This is meant as a disparagement, even though it
also means that the man being criticized is the sort of man who will
not lie, cheat, bargain behind the backs of his supporters, shout ab-
surdities at public meetings, or manipulate other men and women.
Assuming that this particular election ought to be won, it is clear, I
think, that the disparagement is justified. If the candidate didn’t want
to get his hands dirty, he should have stayed at home; if he can’t stand
the heat, he should get out of the kitchen, and so on. His decision to
run was a commitment (to all of us who think the election important)
to try to win, that is, to do within rational limits whatever is necessary
to win. But the candidate is a moral man. He has principles and a
history of adherence to those principles. That is why we are support-
ing him. Perhaps when he refuses to dirty his hands, he is simply
insisting on being the sort of man he is. And isn’t that the sort of man
we want?

Let us look more closely at this case. In order to win the election
the candidate must make a deal with a dishonest ward boss, involving
the granting of contracts for school construction over the next four
years. Should he make the deal? Well, at least he shouldn’t be sur-
prised by the offer, most of us would probably say (a conventional
piece of sarcasm). And he should accept it or not, depending on ex-
actly what is at stake in the election. But that is not the candidate’s
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view. He is extremely reluctant even to consider the deal, puts off
his aides when they remind him of it, refuses to calculate its possible
effects upon the campaign. Now, if he is acting this way because the
very thought of bargaining with that particular ward boss makes him
feel unclean, his reluctance isn’t very interesting. His feelings by
themselves are not important. But he may also have reasons for his
reluctance. He may know, for example, that some of his supporters
support him precisely because they believe he is a good man, and this
means to them a man who won’'t make such deals. Or he may doubt
his own motives for considering the deal, wondering whether it is the
political campaign or his own candidacy that makes the bargain at
all tempting. Or he may believe that if he makes deals of this sort now
he may not be able later on to achieve those ends that make the cam-
paign worthwhile, and he may not feel entitled to take such risks with
a future that is not only his own future. Or he may simply think that
the deal is dishonest and therefore wrong, corrupting not only himself
but all those human relations in which he is involved.

Because he has scruples of this sort, we know him to be a good man.
But we view the campaign in a certain light, estimate its importance
in a certain way, and hope that he will overcome his scruples and
make the deal. It is important to stress that we don’t want just anyone
to make the deal; we want him to make it, precisely because he has
scruples about it. We know he is doing right when he makes the deal
because he knows he is doing wrong. I don’t mean merely that he will
feel badly or even very badly after he makes the deal. If he is the good
man I am imagining him to be, he will feel guilty, that is, he will be-
lieve himself to be guilty. That is what it means to have dirty hands.

All this may become clearer if we look at a more dramatic example,
for we are, perhaps, a little blasé about political deals and disinclined
to worry much about the man who makes one. So consider a politician
who has seized upon a national crisis—a prolonged colonial war—to
reach for power. He and his friends win office pledged to decoloniza-
tion and peace; they are honestly committed to both, though not with-
out some sense of the advantages of the commitment. In any case,
they have no responsibility for the war; they have steadfastly opposed
it. Immediately, the politician goes off to the colonial capital to open
negotiations with the rebels. But the capital is in the grip of a terrorist
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campaign, and the first decision the new leader faces is this: he is
asked to authorize the torture of a captured rebel leader who knows
or probably knows the location of a number of bombs hidden in apart-
ment buildings around the city, set to go off within the next twenty-
four hours. He orders the man tortured, convinced that he must do so
for the sake of the people who might otherwise die in the explosions—
even though he believes that torture is wrong, indeed abominable,
not just sometimes, but always.®* He had expressed this belief often
and angrily during his own campaign; the rest of us took it as a sign
of his goodness. How should we regard him now? (How should he re-
gard himself? )

Once again, it does not seem enough to say that he should feel
very badly. But why not? Why shouldn’t he have feelings like those
of St. Augustine’s melancholy soldier, who understood both that his
war was just and that killing, even in a just war, is a terrible thing
to do?® The difference is that Augustine did not believe that it was
wrong to kill in a just war; it was just sad, or the sort of thing a good
man would be saddened by. But he might have thought it wrong to
torture in a just war, and later Catholic theorists have certainly
thought it wrong. Moreover, the politician I am imagining thinks it
wrong, as do many of us who supported him. Surely we have a right
to expect more than melancholy from him now. When he ordered the
prisoner tortured, he committed a moral crime and he accepted a
moral burden. Now he is a guilty man. His willingness to acknowl-
edge and bear (and perhaps to repent and do penance for) his guilt
is evidence, and it is the only evidence he can offer us, both that he

8. I leave aside the question of whether the prisoner is himself responsible
for the terrorist campaign. Perhaps he opposed it in meetings of the rebel organ-
ization. In any case, whether he deserves to be punished or not, he does not
deserve to be tortured.

9. Other writers argued that Christians must never kill, even in a just
war; and there was also an intermediate position which suggests the origins of
the idea of dirty hands. Thus Basil The Great (Bishop of Caesarea in the fourth
century A.D.): “Killing in war was differentiated by our fathers from murder . . .
nevertheless, perhaps it would be well that those whose hands are unclean
abstain from communion for three years.” Here dirty hands are a kind of im-
purity or unworthiness, which is not the same as guilt, though closely related
to it. For a general survey of these and other Christian views, see Roland H.

Bainton, Christian Attitudes Toward War and Peace (New York, 1960), esp.
chaps. 5-7.
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is not too good for politics and that he is good enough. Here is the
moral politician: it is by his dirty hands that we know him. If he were
a moral man and nothing else, his hands would not be dirty; if he
were a politician and nothing else, he would pretend that they were
clean.

III

Machiavelli’s argument about the need to learn how not to be good
clearly implies that there are acts known to be bad quite apart from
the immediate circumstances in which they are performed or not
performed. He points to a distinct set of political methods and strat-
agems which good men must study (by reading his books), not only
because their use does not come naturally, but also because they are
explicitly condemned by the moral teachings good men accept—and
whose acceptance serves in turn to mark men as good. These meth-
ods may be condemned because they are thought contrary to divine
law or to the order of nature or to our moral sense, or because in
prescribing the law to ourselves we have individually or collectively
prohibited them. Machiavelli does not commit himself on such issues,
and I shall not do so either if I can avoid it. The effects of these dif-
ferent views are, at least in one crucial sense, the same. They take out
of our hands the constant business of attaching moral labels to such
Machiavellian methods as deceit and betrayal. Such methods are
simply bad. They are the sort of thing that good men avoid, at least
until they have learned how not to be good.

Now, if there is no such class of actions, there is no dilemma of
dirty hands, and the Machiavellian teaching loses what Machiavelli
surely intended it to have, its disturbing and paradoxical character.
He can then be understood to be saying that political actors must
sometimes overcome their moral inhibitions, but not that they must
sometimes commit crimes. I take it that utilitarian philosophers also
want to make the first of these statements and to deny the second. From
their point of view, the candidate who makes a corrupt deal and the
official who authorizes the torture of a prisoner must be described as
good men (given the cases as I have specified them), who ought, per-
haps, to be honored for making the right decision when it was a hard
decision to make. There are three ways of developing this argument.
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First, it might be said that every political choice ought to be made
solely in terms of its particular and immediate circumstances—in
terms, that is, of the reasonable alternatives, available knowledge,
likely consequences, and so on. Then the good man will face difficult
choices (when his knowledge of options and outcomes is radically
uncertain), but it cannot happen that he will face a moral dilemma.
Indeed, if he always makes decisions in this way, and has been taught
from childhood to do so, he will never have to overcome his inhibi-
tions, whatever he does, for how could he have acquired inhibitions?
Assuming further that he weighs the alternatives and calculates the
consequences seriously and in good faith, he cannot commit a crime,
though he can certainly make a mistake, even a very serious mistake.
Even when he lies and tortures, his hands will be clean, for he has
done what he should do as best he can, standing alone in a moment
of time, forced to choose.

This is in some ways an attractive description of moral decision-
making, but it is also a very improbable one. For while any one of us
may stand alone, and so on, when we make this or that decision, we
are not isolated or solitary in our moral lives. Moral life is a social
phenomenon, and it is constituted at least in part by rules, the know-
ing of which (and perhaps the making of which) we share with our
fellows. The experience of coming up against these rules, challenging
their prohibitions, and explaining ourselves to other men and women
is so common and so obviously important that no account of moral
decision-making can possibly fail to come to grips with it. Hence the
second utilitarian argument: such rules do indeed exist, but they are
not really prohibitions of wrongful actions (though they do, perhaps
for pedagogic reasons, have that form). They are moral guidelines,
summaries of previous calculations. They ease our choices in ordinary
cases, for we can simply follow their injunctions and do what has been
found useful in the past; in exceptional cases they serve as signals
warning us against doing too quickly or without the most careful
calculations what has not been found useful in the past. But they do
no more than that; they have no other purpose, and so it cannot be
the case that it is or even might be a crime to override them.*® Nor is it

10. Brandt’s rules do not appear to be of the sort that can be overridden—
except perhaps by a soldier who decides that he just won’t kill any more civil-
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necessary to feel guilty when one does so. Once again, if it is right
to break the rule in some hard case, after conscientiously worrying
about it, the man who acts (especially if he knows that many of his
fellows would simply worry rather than act) may properly feel pride
in his achievement.

But this view, it seems to me, captures the reality of our moral life
no better than the last. It may well be right to say that moral rules
ought to have the character of guidelines, but it seems that in fact
they do not. Or at least, we defend ourselves when we break the rules
as if they had some status entirely independent of their previous util-
ity (and we rarely feel proud of ourselves). The defenses we normally
offer are not simply justifications; they are also excuses. Now, as
Austin says, these two can seem to come very close together—indeed,
I shall suggest that they can appear side by side in the same sentence
—but they are conceptually distinct, differentiated in this crucial re-
spect: an excuse is typically an admission of fault; a justification is
typically a denial of fault and an assertion of innocence.* Consider
a well-known defense from Shakespeare’s Hamlet that has often re-
appeared in political literature: “I must be cruel only to be kind.”:
The words are spoken on an occasion when Hamlet is actually being
cruel to his mother. I will leave aside the possibility that she deserves
to hear (to be forced to listen to) every harsh word he utters, for
Hamlet himself makes no such claim—and if she did indeed deserve
that, his words might not be cruel or he might not be cruel for speak-
ing them. “T must be cruel” contains the excuse, since it both admits a
fault and suggests that Hamlet has no choice but to commit it. He is
doing what he has to do; he can’t help himself (given the ghost’s
command, the rotten state of Denmark, and so on). The rest of the
sentence is a justification, for it suggests that Hamlet intends and ex-
pects kindness to be the outcome of his actions—we must assume that

ians, no matter what cause is served—since all they require is careful calculation.
But I take it that rules of a different sort, which have the form of ordinary in-
junctions and prohibitions, can and often do figure in what is called “rule-utili-
tarianism.”

11. J. L. Austin, “A Plea for Excuses,” in Philosophical Papers, ed. J. O.
Urmson and G. J. Warnock (Oxford, 1961), pp. 123-152.

12. Hamlet 3.4.178.
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he means greater kindness, kindness to the right persons, or some
such. It is not, however, so complete a justification that Hamlet is
able to say that he is not really being cruel. “Cruel” and “kind” have
exactly the same status; they both follow the verb “to be,” and so they
perfectly reveal the moral dilemma.

When rules are overridden, we do not talk or act as if they had
been set aside, canceled, or annulled. They still stand and have this
much effect at least: that we know we have done something wrong
even if what we have done was also the best thing to do on the whole
in the circumstances.** Or at least we feel that way, and this feeling
is itself a crucial feature of our moral life. Hence the third utilitarian
argument, which recognizes the usefulness of guilt and seeks to ex-
plain it. There are, it appears, good reasons for “overvaluing” as well
as for overriding the rules. For the consequences might be very bad
indeed if the rules were overridden every time the moral calculation
seemed to go against them. It is probably best if most men do not cal-
culate too nicely, but simply follow the rules; they are less likely to
make mistakes that way, all in all. And so a good man (or at least an
ordinary good man) will respect the rules rather more than he would
if he thought them merely guidelines, and he will feel guilty when
he overrides them. Indeed, if he did not feel guilty, “he would not be
such a good man.” It is by his feelings that we know him. Because of
those feelings he will never be in a hurry to override the rules, but
will wait until there is no choice, acting only to avoid consequences
that are both imminent and almost certainly disastrous.

The obvious difficulty with this argument is that the feeling whose
usefulness is being explained is most unlikely to be felt by someone
who is convinced only of its usefulness. He breaks a utilitarian rule
(guideline), let us say, for good utilitarian reasons: but can he then

13. Compare the following lines from Bertold Brecht’s poem “To Posterity”:
“Alas, we/ Who wished to lay the foundations of kindness/ Could not ourselves
be kind . . .” ( Selected Poems, trans. H. R. Hays [New York, 1969], p. 177). This
is more of an excuse, less of a justification (the poem is an apologia).

14. Robert Nozick discusses some of the possible effects of overriding a rule
in his “Moral Complications and Moral Structures,” Natural Law Forum 13
(1968): 34-35 and notes. Nozick suggests that what may remain after one
has broken a rule (for good reasons) is a “duty to make reparations.” He does
not call this “guilt,” though the two notions are closely connected.

15. Hare, “Rules of War and Moral Reasoning,” p. 179.
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feel guilty, also for good utilitarian reasons, when he has no reason
for believing that he is guilty? Imagine a moral philosopher expound-
ing the third argument to a man who actually does feel guilty or to
the sort of man who is likely to feel guilty. Either the man won’t ac-
cept the utilitarian explanation as an account of his feeling about the
rules (probably the best outcome from a utilitarian point of view) or
he will accept it and then cease to feel that (useful) feeling. But I
do not want to exclude the possibility of a kind of superstitious anxi-
ety, the possibility, that is, that some men will continue to feel guilty
even after they have been taught, and have agreed, that they cannot
possibly be guilty. It is best to say only that the more fully they accept
the utilitarian account, the less likely they are to feel that (useful)
feeling. The utilitarian account is not at all useful, then, if political
actors accept it, and that may help us to understand why it plays, as
Hare has pointed out, so small a part in our moral education.*®

16. There is another possible utilitarian position, suggested in Maurice Mer-
leau-Ponty’s Humanism and Terror, trans. John O’Neill (Boston, 1970). Accord-
ing to this view, the agony and the guilt feelings experienced by the man who
makes a “dirty hands™ decision derive from his radical uncertainty about the
actual outcome. Perhaps the awful thing he is doing will be done in vain; the
results he hopes for won’t occur; the only outcome will be the pain he has caused
or the deceit he has fostered. Then (and only then) he will indeed have com-
mitted a crime. On the other hand, if the expected good does come, then (and
only then) he can abandon his guilt feelings; he can say, and the rest of us
must agree, that he is justified. This is a kind of delayed utilitarianism, where
justification is a matter of actual and not at all of predicted outcomes. It is not
implausible to imagine a political actor anxiously awaiting the “verdict of his-
tory.” But suppose the verdict is in his favor (assuming that there is a final
verdict or a statute of limitations on possible verdicts): he will surely feel re-
lieved—more so, no doubt, than the rest of us. I can see no reason, however,
why he should think himself justified, if he is a good man and knows that what
he did was wrong. Perhaps the victims of his crime, seeing the happy result,
will absolve him, but history has no powers of absolution. Indeed, history is
more likely to play tricks on our moral judgment. Predicted outcomes are at
least thought to follow from our own acts (this is the prediction), but actual
outcomes almost certainly have a multitude of causes, the combination of which
may well be fortuitous. Merleau-Ponty stresses the risks of political decision-
making so heavily that he turns politics into a gamble with time and circum-
stance. But the anxiety of the gambler is of no great moral interest. Nor is it
much of a barrier, as Merleau-Ponty’s book makes all too clear, to the commis-
sion of the most terrible crimes.
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v

One further comment on the third argument: it is worth stressing
that to feel guilty is to suffer, and that the men whose guilt feelings
are here called useful are themselves innocent according to the utili-
tarian account. So we seem to have come upon another case where
the suffering of the innocent is permitted and even encouraged by
utilitarian calculation.’” But surely an innocent man who has done
something painful or hard (but justified) should be helped to avoid
or escape the sense of guilt; he might reasonably expect the assistance
of his fellow men, even of moral philosophers, at such a time. On the
other hand, if we intuitively think it true of some other man that he
should feel guilty, then we ought to be able to specify the nature of
his guilt (and if he is a good man, win his agreement). I think I can
construct a case which, with only small variation, highlights what is
different in these two situations.

Consider the common practice of distributing rifles loaded with
blanks to some of the members of a firing squad. The individual men
are not told whether their own weapons are lethal, and so though
all of them look like executioners to the victim in front of them, none
of them know whether they are really executioners or not. The pur-
pose of this stratagem is to relieve each man of the sense that he is
a killer. It can hardly relieve him of whatever moral responsibility
he incurs by serving on a firing squad, and that is not its purpose,
for the execution is not thought to be (and let us grant this to be the
case) an immoral or wrongful act. But the inhibition against killing
another human being is so strong that even if the men believe that
what they are doing is right, they will still feel guilty. Uncertainty
as to their actual role apparently reduces the intensity of these feel-
ings. If this is so, the stratagem is perfectly justifiable, and one can
only rejoice in every case where it succeeds—for every success sub-
tracts one from the number of innocent men who suffer.

But we would feel differently, I think, if we imagine a man who be-
lieves (and let us assume here that we believe also) either that capital

17. Cf. the cases suggested by David Ross, The Right and the Good (Ox-
ford, 1930), pp. 56-57, and E. F. Carritt, Ethical and Political Thinking (Oxford,

1947), p. 65.
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punishment is wrong or that this particular victim is innocent, but
who nevertheless agrees to participate in the firing squad for some
overriding political or moral reason—I won’t try to suggest what that
reason might be. If he is comforted by the trick with the rifles, then
we can be reasonably certain that his opposition to capital punish-
ment or his belief in the victim’s innocence is not morally serious.
And if it is serious, he will not merely feel guilty, he will know that he
is guilty (and we will know it too), though he may also believe (and
we may agree) that he has good reasons for incurring the guilt. Our
guilt feelings can be tricked away when they are isolated from our
moral beliefs, as in the first case, but not when they are allied with
them, as in the second. The beliefs themselves and the rules which
are believed in can only be overridden, a painful process which forces
a man to weigh the wrong he is willing to do in order to do right, and
which leaves pain behind, and should do so, even after the decision
has been made.

v

That is the dilemma of dirty hands as it has been experienced by
political actors and written about in the literature of political action.
I don’t want to argue that it is only a political dilemma. No doubt
we can get our hands dirty in private life also, and sometimes, no
doubt, we should. But the issue is posed most dramatically in politics
for the three reasons that make political life the kind of life it is,
because we claim to act for others but also serve ourselves, rule over
others, and use violence against them. It is easy to get one’s hands
dirty in politics and it is often right to do so. But it is not easy to teach
a good man how not to be good, nor is it easy to explain such a man
to himself once he has committed whatever crimes are required of
him. At least, it is not easy once we have agreed to use the word
“crimes” and to live with (because we have no choice) the dilemma of
dirty hands. Still, the agreement is common enough, and on its basis
there have developed three broad traditions of explanation, three ways
of thinking about dirty hands, which derive in some very general
fashion from neoclassical, Protestant, and Catholic perspectives on
politics and morality. I want to try to say something very briefly about
each of them, or rather about a representative example of each of
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them, for each seems to me partly right. But I don’t think I can put
together the compound view that might be wholly right.

The first tradition is best represented by Machiavelli, the first man,
so far as I know, to state the paradox that I am examining. The good
man who aims to found or reform a republic must, Machiavelli tells
us, do terrible things to reach his goal. Like Romulus, he must murder
his brother; like Numa, he must lie to the people. Sometimes, however,
“when the act accuses, the result excuses.”® This sentence from The
Discourses is often taken to mean that the politician’s deceit and
cruelty are justified by the good results he brings about. But if they
were justified, it wouldn't be necessary to learn what Machiavelli
claims to teach: how not to be good. It would only be necessary to
learn how to be good in a new, more difficult, perhaps roundabout
way. That is not Machiavelli’s argument. His political judgments are
indeed consequentialist in character, but not his moral judgments.
We know whether cruelty is used well or badly by its effects over time.
But that it is bad to use cruelty we know in some other way. The de-
ceitful and cruel politician is excused (if he succeeds) only in the
sense that the rest of us come to agree that the results were “worth
it” or, more likely, that we simply forget his crimes when we praise
his success.

It is important to stress Machiavelli’s own commitment to the exist-
ence of moral standards. His paradox depends upon that commitment
as it depends upon the general stability of the standards—which he
upholds in his consistent use of words like good and bad.* If he wants
the standards to be disregarded by good men more often than they
are, he has nothing with which to replace them and no other way of
recognizing the good men except by their allegiance to those same
standards. It is exceedingly rare, he writes, that a good man is willing
to employ bad means to become prince.?* Machiavelli’s purpose is to
persuade such a person to make the attempt, and he holds out the
supreme political rewards, power and glory, to the man who does
so and succeeds. The good man is not rewarded (or excused), how-

18. The Discourses, bk. I, chap. IX (p. 139).

19. For a very different view of Machiavelli, see Isaiah Berlin, “The Question
of Machiavelli,” The New York Review of Books, 4 November 1971.

20. The Discourses, bk. I, chap. XVIII (p. 171).
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ever, merely for his willingness to get his hands dirty. He must do bad
things well. There is no reward for doing bad things badly, though
they are done with the best of intentions. And so political action
necessarily involves taking a risk. But it should be clear that what is
risked is not personal goodness—that is thrown away—but power and
glory. If the politician succeeds, he is a hero; eternal praise is the
supreme reward for not being good.

What the penalties are for not being good, Machiavelli doesn’t say,
and it is probably for this reason above all that his moral sensitivity
has so often been questioned. He is suspect not because he tells polit-
ical actors they must get their hands dirty, but because he does not
specify the state of mind appropriate to a man with dirty hands. A
Machiavellian hero has no inwardness. What he thinks of himself
we don’t know. I would guess, along with most other readers of Ma-
chiavelli, that he basks in his glory. But then it is difficult to account
for the strength of his original reluctance to learn how not to be good.
In any case, he is the sort of man who is unlikely to keep a diary and
so we cannot find out what he thinks. Yet we do want to know; above
all, we want a record of his anguish. That is a sign of our own con-
scientiousness and of the impact on us of the second tradition of
thought that I want to examine, in which personal anguish sometimes
seems the only acceptable excuse for political crimes.

The second tradition is best represented, I think, by Max Weber,
who outlines its essential features with great power at the very end
of his essay “Politics as a Vocation.” For Weber, the good man with
dirty hands is a hero still, but he is a tragic hero. In part, his tragedy
is that though politics is his vocation, he has not been called by God
and so cannot be justified by Him. Weber’s hero is alone in a world
that seems to belong to Satan, and his vocation is entirely his own
choice. He still wants what Christian magistrates have always wanted,
both to do good in the world and to save his soul, but now these two
ends have come into sharp contradiction. They are contradictory be-
cause of the necessity for violence in a world where God has not insti-
tuted the sword. The politician takes the sword himself, and only by
doing so does he measure up to his vocation. With full consciousness
of what he is doing, he does bad in order to do good, and surrenders
his soul. He “lets himself in,” Weber says, “for the diabolic forces
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lurking in all violence.” Perhaps Machiavelli also meant to suggest
that his hero surrenders salvation in exchange for glory, but he does
not explicitly say so. Weber is absolutely clear: “the genius or demon
of politics lives in an inner tension with the god of love . . . [which]
can at any time lead to an irreconcilable conflict.”® His politician
views this conflict when it comes with a tough realism, never pretends
that it might be solved by compromise, chooses politics once again,
and turns decisively away from love. Weber writes about this choice
with a passionate high-mindedness that makes a concern for one’s
soul seem no more elevated than a concern for one’s flesh. Yet the
reader never doubts that his mature, superbly trained, relentless, ob-
jective, responsible, and disciplined political leader is also a suffering
servant. His choices are hard and painful, and he pays the price not
only while making them but forever after. A man doesn’t lose his soul
one day and find it the next.

The difficulties with this view will be clear to anyone who has ever
met a suffering servant. Here is a man who lies, intrigues, sends oth-
er men to their death—and suffers. He does what he must do with a
heavy heart. None of us can know, he tells us, how much it costs him
to do his duty. Indeed, we cannot, for he himself fixes the price he
pays. And that is the trouble with this view of political crime. We
suspect the suffering servant of either masochism or hypocrisy or both,
and while we are often wrong, we are not always wrong. Weber at-
tempts to resolve the problem of dirty hands entirely within the con-
fines of the individual conscience, but I am inclined to think that this
is neither possible nor desirable. The self-awareness of the tragic hero
is obviously of great value. We want the politician to have an inner
life at least something like that which Weber describes. But sometimes
the hero’s suffering needs to be socially expressed (for like punish-
ment, it confirms and reinforces our sense that certain acts are
wrong). And equally important, it sometimes needs to be socially
limited. We don’t want to be ruled by men who have lost their souls.

21. “Politics as a Vocation,” pp. 125-126. But sometimes a political leader
does choose the “absolutist” side of the conflict, and Weber writes (p. 127) that
it is “immensely moving when a mature man . . . aware of a responsibility for
the consequences of his conduct . . . reaches a point where he says: ‘Here I
stand; I can do no other.”” Unfortunately, he does not suggest just where that
point is or even where it might be.
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A politician with dirty hands needs a soul, and it is best for us all
if he has some hope of personal salvation, however that is conceived.
It is not the case that when he does bad in order to do good he sur-
renders himself forever to the demon of politics. He commits a de-
terminate crime, and he must pay a determinate penalty. When he has
done so, his hands will be clean again, or as clean as human hands
can ever be. So the Catholic Church has always taught, and this teach-
ing is central to the third tradition that I want to examine.

Once again I will take a latter-day and a lapsed representative of
the tradition and consider Albert Camus’ The Just Assassins. The
heroes of this play are terrorists at work in nineteenth-century Russia.
The dirt on their hands is human blood. And yet Camus’ admiration
for them, he tells us, is complete. We consent to being criminals, one
of them says, but there is nothing with which anyone can reproach
us. Here is the dilemma of dirty hands in a new form. The heroes are
innocent criminals, just assassins, because, having killed, they are
prepared to die—and will die. Only their execution, by the same des-
potic authorities they are attacking, will complete the action in which
they are engaged: dying, they need make no excuses. That is the end
of their guilt and pain. The execution is not so much punishment as
self-punishment and expiation. On the scaffold they wash their hands
clean and, unlike the suffering servant, they die happy.

Now the argument of the play when presented in so radically sim-
plified a form may seem a little bizarre, and perhaps it is marred by
the moral extremism of Camus’ politics. “Political action has limits,”
he says in a preface to the volume containing The Just Assassins, “and
there is no good and just action but what recognizes those limits and
if it must go beyond them, at least accepts death.”?? I am less interest-
ed here in the violence of that “at least”—what else does he have in
mind?—than in the sensible doctrine that it exaggerates. That doc-
trine might best be described by an analogy: just assassination, I want
to suggest, is like civil disobedience. In both men violate a set of rules,
go beyond a moral or legal limit, in order to do what they believe they
should do. At the same time, they acknowledge their responsibility
for the violation by accepting punishment or doing penance. But

22. Caligula and Three Other Plays (New York, 1958), p. x. (The preface
is translated by Justin O’Brian, the plays by Stuart Gilbert.)
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there is also a difference between the two, which has to do with the
difference between law and morality. In most cases of civil disobedi-
ence the laws of the state are broken for moral reasons, and the state
provides the punishment. In most cases of dirty hands moral rules are
broken for reasons of state, and no one provides the punishment.
There is rarely a Czarist executioner waiting in the wings for politi-
cians with dirty hands, even the most deserving among them. Moral
rules are not usually enforced against the sort of actor I am consider-
ing, largely because he acts in an official capacity. If they were en-
forced, dirty hands would be no problem. We would simply honor the
man who did bad in order to do good, and at the same time we would
punish him. We would honor him for the good he has done, and we
would punish him for the bad he has done. We would punish him, that
is, for the same reasons we punish anyone else; it is not my purpose
here to defend any particular view of punishment. In any case, there
seems no way to establish or enforce the punishment. Short of the
priest and the confessional, there are no authorities to whom we might
entrust the task.

I am nevertheless inclined to think Camus’ view the most attractive
of the three, if only because it requires us at least to imagine a punish-
ment or a penance that fits the crime and so to examine closely the
nature of the crime. The others do not require that. Once he has
launched his career, the crimes of Machiavelli’s prince seem subject
only to prudential control. And the crimes of Weber’s tragic hero are
limited only by his capacity for suffering and not, as they should be,
by our capacity for suffering. In neither case is there any explicit ref-
erence back to the moral code, once it has, at great personal cost to be
sure, been set aside. The question posed by Sartre’s Hoerderer (whom
I suspect of being a suffering servant) is rhetorical, and the answer is
obvious (I have already given it), but the characteristic sweep of both
is disturbing. Since it is concerned only with those crimes that ought
to be committed, the dilemma of dirty hands seems to exclude ques-
tions of degree. Wanton or excessive cruelty is not at issue, any more
than is cruelty directed at bad ends. But political action is so uncertain
that politicians necessarily take moral as well as political risks, com-
mitting crimes that they only think ought to be committed. They over-
ride the rules without ever being certain that they have found the best
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way to the results they hope to achieve, and we don’t want them to do
that too quickly or too often. So it is important that the moral stakes
be very high—which is to say, that the rules be rightly valued. That, I
suppose, is the reason for Camus’ extremism. Without the execu-
tioner, however, there is no one to set the stakes or maintain the values
except ourselves, and probably no way to do either except through
philosophic reiteration and political activity.

“We shall not abolish lying by refusing to tell lies,” says Hoerderer,
“but by using every means at hand to abolish social classes.”* I sus-
pect we shall not abolish lying at all, but we might see to it that fewer
lies were told if we contrived to deny power and glory to the greatest
liars—except, of course, in the case of those lucky few whose extraor-
dinary achievements make us forget the lies they told. If Hoerderer
succeeds in abolishing social classes, perhaps he will join the lucky
few. Meanwhile, he lies, manipulates, and kills, and we must make
sure he pays the price. We won't be able to do that, however, without
getting our own hands dirty, and then we must find some way of
paying the price ourselves.

23. Dirty Hands, p. 223.
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